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TEORIA WOJNY SPRAWIEDLIWEJ

ADAM CEBULA
MAGDALENA PLOTKA

WPROWADZENIE. TEORIA WOJNY SPRAWIEDLIWE)J -
600 LAT PO WYSTAPIENIU PAWEA WEODKOWICA
NA SOBORZE W KONSTANCIJI

Pytanie o mozliwo§¢ moralnego uzasadnienia wojny towarzyszy
filozofii chrzescijaniskiej niemal od samego jej poczatku. Cho¢ zja-
wisko wojny stanowilo nieodlaczny element historii ludzkosci na
wszystkich jej etapach, to dopiero uniwersalny charakter zasady
milosci blizniego, gloszonej przez chrzescijaristwo, wyeksponowaé
musial dramatycznos§é dylematu zwigzanego z koniecznoscia zabija-
nia innych ludzi w sytuacji bezposredniej obrony wlasnej wspélnoty
politycznej, czy podczas realizacji strategicznych celéw militarnych
identyfikowanych — z wickszg lub mniejszg stusznoscia — przez elity
przywédcze wlasnego paristwa. Refleksja nad etyka dzialan zbroj-
nych osiagneta swéj moment kulminacyjny w okresie péznego sred-
niowiecza — swg kanoniczng posta¢ uzyskuje wéwczas tzw. teoria
wojny sprawiedliwej. To wlasnie ta teoria — przetransponowana na
jezyk formul prawnych — staje si¢ postawg kluczowych rozstrzygnieg¢
lezacych u podloza nowozytnego prawa miedzynarodowego. Pozo-
stajac przez kolejne stulecia jedynie dalekim refleksem rzeczywistego
przebiegu zdarzen w sferze stosunkéw miedzyparnstwowych, swéj
realny potencjal normatywny wykazuje klasyczna koncepcja etyki
wojny dopiero w bezposrednim nastgpstwie dwu kolejnych hekatomb
dwudziestego wieku, w szczegdlnosci w trakeie proceséw norymber-
skich, rozliczajacych zbrodnie II wojny $§wiatowej. W nawigzaniu
do wybranych epizodéw m.in. IT wojny $§wiatowej, jak réwniez sze-
regu innych (gltéwnie dwudziestowiecznych) konfliktéw zbrojnych,
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sformulowana zostaje wspélczesna, odnowiona wersja teorii wojny
sprawiedliwej, stanowiaca obecnie najwazniejszy punkt odniesienia
w anglosaskiej debacie akademickiej na temat moralnosci wojny.
Zostala ona przedstawiona po raz pierwszy w opublikowanej przed
czterdziestoma laty ksiazce amerykanskiego mysliciela Michaela
Walzera Wojny sprawiedliwe i niesprawiedliwe. W celu okreslenia
relacji migdzy zaproponowanym przez siebie ujeciem podstawowych
zasad etyki wojny, a jej postacia klasyczng, uksztaltowana w ramach
sredniowiecznych dysput dotyczacych sposobéw usprawiedliwienia
dzialan militarnych, stwierdza Walzer wymownie, ze ,uczeszczal do
szkot wraz z katolickimi teoretykami wojny sprawiedliwej.”
Jednym z przelomowych momentéw $redniowiecznego sporu
o prawng i moralng dopuszczalno$¢ zabijania na wojnie byta prawno-
-dyplomatyczna rozgrywka majaca miejsce przed szesciuset laty
miedzy Krélestwem Polskim a Zakonem Szpitala Najswietszej Marii
Panny Domu Niemieckiego w Jerozolimie, tj. Zakonem Krzyzackim.
Przedstawicielem Wtladystawa II Jagielly na Soborze Powszech-
nym w Konstancji, gdzie polsko-krzyzacki konflikt znalez¢ miat
swoje ostateczne rozstrzygniecie, byt wybitny polski uczony Pawel
Wiodkowic?. Jest on uwazany za jednego z najwazniejszych twércéw
polskiej szkoly prawa miedzynarodowego®, ktére stanowilo dlan
podstawe wyksztalcenia teorii wojny sprawiedliwej. Byl nie tylko
wielkim intelektualistg czy filozofem, lecz réwniez ,praktykiem” sil-
nie zaangazowanym w sprawy panstwowe, dyplomatg i prawnikiem.
Wraz z innym mistrzem Uniwersytetu Krakowskiego, Stanistawem

1 Zob. artykut autorstwa Michaela Walzera zamieszczony w niniejszym tomie.

2 pawet Wtodkowic (z fac. Paulus Vladimiri), z rodu Dotegdéw, urodzit sie ok. 13179 r.
w Brudzeniu na Ziemi Dobrzynskiej. Zob. T. Jasudowicz, Sladami Ludwika Ehrlicha: do
Pawta Wtodkowica po nauke o prawach cztowieka, Wydawnictwo Comer, Torut 1995,
1.; Rektor Akademii Jagiellonskiej w latach 1414-1415. Por. J.J. Domanski, Z. Ogonowski,
L. Szczucki, Zarys dziejéw filozofii w Polsce. Wieki XI11-X VI, red. Z. Ogonowski, Paristwowe
Wydawnictwo Naukowe, Warszawa 1989, 48.

3 L. Ehrlich, Pawet Wtodkowic i Stanistaw ze Skarbimierza, Panstwowe Wydawnictwo
Naukowe, Warszawa 1954, 45.
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ze Skarbimierza, opracowal teori¢ prawa naturalnego (ktérego cz¢s-
cig byta teoria wojny). Koncepcje te powstaly na potrzeby procesu
Polski i Wielkiego Ksigstwa Litewskiego z Zakonem Krzyzackim
na soborze w Konstancji w 1415 roku*. Historia konfliktu polsko-
-krzyzackiego siega roku 1409, gdy Jagiellonowie wypowiedzieli
wojne Zakonowi celem odebrania zawlaszczonej w toku ,,chrystiani-
zacji” ziemi zmudzkiej nalezacej do pafistwa polskiego. Cho¢ Polska
wojne wygrala (pokdj zawarto w Toruniu w 1411 roku®), to jednak
konfliktu nie rozstrzygnigto, co cztery lata pézniej doprowadzito do
procesu zakoniczonego sukcesem polskiej dyplomaci.

Sobér powszechny (zwolany za namowg kréla rzymskiego Zyg-
munta Luksemburczyka przez Jana XXIII) w Konstancji stal si¢
miejscem rozprawy sgdowej miedzy poselstwem Jagiellonéw (w sktad
ktérego wszedl miedzy innymi Pawet Wiodkowic) a przedstawicie-
lami Zakonu Krzyzackiego. Sobér réwniez stanowil okazje¢ do za-
prezentowania teorii prawa mi¢dzynarodowego (ius gentium) polskiej
szkoly; zasady teoretyczne pozwolily sformulowacé zarzuty polskiego
stronnictwa wobec Zakonu oraz — na tej podstawie — domagac¢ si¢
zaprzestania dzialalnodci grabiezczej Zakonu Krzyzackiego na tere-
nie Rzeczpospolitej i do jej opuszczenia. Polska dyplomacja miata za
zadanie udowodni¢, ze polityka chrzescijaniskiego neofity, jakim byt
wéwczas Wiadystaw Jagietlo, wobec Zakonu Krzyzackiego jest nie
tylko dozwolona w §wietle prawa kanonicznego — na Wlodkowica
spadt ciezar obrony dzialan zbrojnych pogariskiego kréla przeciwko
»obroficom Jerozolimy” — ale takze w pelni uzasadniona w $wietle
prawa naturalnego.

Szereg probleméw natury dyplomatycznej, przed ktérymi staneli
Pawel Wiodkowic, a weze$niej Stanistaw ze Skarbimierza, sprowadzal
si¢ w praktyce do probleméw z zakresu filozofii polityki: uzasadnienia

4 Sobérw Konstancji otwarto w listopadzie 1414, a zamknieto 22 kwietnia 1418. Por. tamze.
5 S.F. Belch, Paulus Vladimiri and his doctrine concerning international law and politcs,
vol. I, Mouton & Co., London-The Hague-Paris 1965, 96.
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prowadzenia wojny sprawiedliwej oraz relacji uniwersalnych zasad
dzialania wyrazonych poprzez prawo do konkretnych sytuacji®. Na
marginesie mozna dodad, ze w rozwigzaniu drugiego z probleméw
Wiodkowic daje wyraz swojemu antyspekulatywnemu i praktycznemu
nastawieniu’. Co wigcej, antyspekulatywna pozycj¢ Wlodkowic broni
z punktu widzenia moralnosci: pisze, ze o ile natura rozumowania
spekulatywnego, ktére wychodzi od zasad oczywistych, wyklucza
watpliwo$ci i nie przyznaje zadnego argumentu przeciwnego, o tyle
wyklucza takze obrong oskarzonego, dlatego nalezaloby ja potepié
jako niemoralng®. Pozycja ta rozstrzyga doktrynalng przynaleznos§é
Pawta do via moderna.

Teoria wojny zatem, u ktérej podstaw lezy doktryna prawa zawarta
jest w pismach procesowych i publicystycznych Wiodkowica zwia-
zanych z procesem w Konstancji’. O ile pierwszym Polakiem, ktéry
sformultowal zarzuty wobec tezy o uzyciu sity wobec niewiernych byt
Wincenty Kadlubek, to jednak sam Wtodkowic opieral siec w duzej
mierze na publicystyce spolecznej i politycznej Stanistawa ze Skarbi-
mierza, ktéry bral udzial w pertraktacjach i w sporach z Krzyzakami
(przewodniczy! delegacii polskiej w takich pertraktacjach w roku
1423). Précz odniesien do kazania De bello iusto et iniusto™® Stanistawa
ze Skarbimierza teoria wojny Wiodkowica nawigzuje réwniez do
teorii Rajmunda z Penjafortu', hiszpanskiego dominikanina, ktéry
dokonal préby wyliczenia pigciu warunkéw wojny sprawiedliwe;:
warunek osoby, przedmiotu, przyczyny, ducha i upowaznienia'.

Tamze, 208.

Tamze, 210.

Tamze, 212.

Zob. pawet Wtodkowic, Pisma wybrane, wyd. L. Ehrlich, Warszawa 1966-1969.
Stanistaw ze Skarbimierza, De bello iusto et iniusto, w: tenze, Sermones, cz. |,
red. B. Chmielowska, Wydawnictwo Akademii Teologii Katolickiej, Warszawa 1979.
Procz Rajmunda, autorytetami dla Pawta Wtodkowica byli Innocenty 1V, Tomasz z Akwinu
oraz Petrus de Anchorano. Zob. S. Betch, dz.cyt., 80.

12 ,Unde ad evidenciam clariorem procedencium et sequencium sciendum quod quinque
requiruntur ad hoc ut bellum sit iustum secundum Ostiensem post Raymundum (loco

O O 0O

—_
=
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Warunki te omawia takze Stanistaw argumentujac za Augustynem®,
ze jedynym rodzajem wojny, ktérag mozna usprawiedliwi¢, jest wojna
o przywrécenie pokoju.

Wihodkowic —za $w. Augustynem i Stanistawem ze Skarbimierza —
argumentuje, ze z prawa naturalnego wynika prawo do korzystania
z pomocy niewiernych, jesli to jest jedyny sposéb do zapewnienia
pokoju. Nastepnie wymienia warunki, ktére muszg zosta¢ zacho-
wane, aby wojne uznaé za sprawiedliwa: po pierwsze, wojna musi by¢
godziwie prowadzona badz dla odzyskania zagrabionych paristwu
na drodze wojny jego posiadlosci, badZ w obronie tych posiadiosci.
W jego klasyfikacji jest to warunek z ,przedmiotu” — odzyskanie
wlasnosci lub obrona ojczyzny moga by¢ jedynym ,przedmiotem”
wojny sprawiedliwej*. Po drugie, moga w niej bra¢ udzial tylko osoby
swieckie — jest to warunek z ,0soby”; po trzecie, pobudki wojny
muszg by¢ szlachetne, za$ osoby biorace w niej udzial — o ,,uporzad-
kowanych duszach”. Zdaniem Pawtla, wojna sprawiedliwa powstaje
z ,ducha’”, ktéry nakazuje, aby ,to nie bylo z nienawisci albo z zemsty
lub chciwosci, lecz dla poprawienia i dla milosci, sprawiedliwosci
i postuszeristwa, gdyz wojowacé nie jest grzechem, ale grzechem jest
wojowaé dla tupu™®. Po czwarte, w wojnie sprawiedliwej niedozwo-
lone sa wszelkie akty grabiezy, gwaltu itp. Warunek ten Wlodkowic
rozszerza o zasad¢ odpowiedzialnosci: pafistwo-agresor odpowiada
nie tylko ,z tytulu zbrodni wojennych dokonanych z jego rozkazu

peoxime allegato), scilicet persona, res, causa, animus et auctoritas”. Pawet Wtodkowic,
Saevientibus, |, w: tenze, Pisma wybrane, Wyd. L. Ehrlich Warszawa 1966-1969, 66.

13 Podziat wojen na sprawiedliwe i niesprawiedliwe pochodzi z Dysputy z Faustusem
Manichejczykiem Augustyna - wojny sa sprawiedliwe jedynie wtedy, gdy wynikaja
z dazenia do przywrocenia pierwotnej harmonii i porzadku, takim przypadkiem jest,
miedzy innymi, konieczno$¢ obrony wtasnej. Zob. Roman Tokarczyk, Klasycy praw natury,
Wydawnictwo Lubelskie, Lublin 1988, 122.

14 Pawet Wtodkowic, Saevientibus, dz. cyt., 67.

15 “Persona scilicet habilis ad pugnandum scilicet secularis (...); nam clerico non licet nisi
in necessitate inevitabili”. Tamze, 66.

16 Tamze, 66-68.
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17
czy przyzwolenia™,

czlonkéw jego sit zbrojnych oraz obywateli niezaleznie od tego, czy
popelnione one byly wskutek wydania rozkazu, czy tez dobrowol-

lecz takze z tytulu zbrodni popelnionych przez

nie. Co wiecej, pafistwo-agresor odpowiada réwniez za zbrodnie
powstale na skutek uprawnionej obrony ofiar takiej napasci. Po piate,
wojna sprawiedliwa wymaga wynagrodzenia oraz naprawienia szkéd
i krzywd wyrzadzonych podczas jej trwania; po szdste, wojna spra-
wiedliwa moze by¢ wypowiedziana chrzescijanom (nie tylko poga-
nom), jezeli tylko naruszajg oni pokéj'®. , Przyczyna” wypowiedzenia
wojny sprawiedliwej moze by¢ zatem jedynie dazenie do zachowania
pokoju®. Oraz po siédme, wojna sprawiedliwa musi zostaé poparta
autorytetem Kosciola — jest to warunek ,z upowaznienia” w podziale
Wilodkowica®. Do warunkéw wyliczonych Pawel dodaje element
»czasu”, gdyz jego zdaniem s3 pewne pory, w ktérych nawet wojny
sprawiedliwe s zakazane®'. Warunki prowadzenia wojen wynikaja
z ogdlniejszej zasady znajdujacej oparcie w prawie naturalnym: jest
to prawo zachowania siebie w istnieniu, ktére jest prawem wlasci-
wym calemu stworzeniu. Z prawa do zachowania siebie w istnieniu
wynika réwniez prawo do obrony wiasnej oraz do przeciwstawienia
sie przemocy.

17 ,(...) causa prestiterunt quia non solum tenentur de rapinis propriis, similiter homicidiis
et aliis commissis sceleribus, sed eciam aliorum, et non solum perpetrates per suos
sed eciam contra suos”. Pawet Wtodkowic, Quoniam Error, I, w: tenze, Pisma wybrane,
dz. cyt., 254;

18 ,Sextum, quod non solum contra paganos, sed etiam contra christianos potest quid
bellum iustum movere. Nam sicut pacem aquirere per pugnam licet contra barbaros, ita
contra christianos”. Tamze.

19 ,Causa, scilicet ut si propter necessitatem pungnetur ut per pungnam pax aquiratur”.
Pawet Wtodkowic, Saevientibus, dz. cyt., 66-68.

20 ,Auctoritas ut scilicet fiat auctoritate Ecclesie ubi pungnatur pro fide, vel auctoritate

principiis”. Tamze, 67.

,Posset addi sextum scilicet habilitas temporis, quia quedam sunt tempora quibus bella

eciam iusta sunt prohibita”. Tamze, 66-68.

2

—_
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Nie ulega watpliwosci, ze przedstawiona przez Wlodkowica —
jak si¢ okazalo zwycigska — argumentacja odpowiadata w sposéb
bezposredni na realne wyzwanie, wynikajace z radykalnego star-
cia dwu odmiennych wizji ksztaltowania politycznych struktur
pigtnastowiecznej Europy. Promocja idei suwerennosci organicz-
nych — w tym niechrzescijariskich — tworéw panstwowych, gle-
boko osadzona w prawonaturalnej tradycji filozofii chrzescijaniskiej,
byla reakcja na krwawe metody chrystianizacji stosowane przez
Krzyzakéw w pélnocnych obszarach éwezesnej Litwy, tworzacej
w XV wieku polityczny zwigzek z Polska. Owo $ciste powigzanie
teorii wojny sprawiedliwej z konkretnymi realiami konfliktéw wojen-
nych uwidacznia si¢ réwniez w jej dzisiejszej, walzerowskiej odslonie.
Obserwujac wspédlczesnie szerokie upowszechnienie si¢ refleksji na
temat moralnych aspektéw dzialan zbrojnych, pozostaje autor Wojen
sprawiedliwych i niesprawiedliwych zdeterminowanym rzecznikiem
oparcia tego rodzaju dociekari nie na abstrakcyjnych eksperymentach
myslowych, ale na materiale rzeczywistych wyzwari i dylematéw,
stajacych przed osobami odpowiedzialnymi za bezpieczeristwo po-
szczegllnych krajéw i zamieszkujacej je ludnosci.

Tych ostatnich niestety — szczegdlnie w naszej czgsci §wiata —wciaz
dzisiaj nie brakuje. Obiegajace $wiat niemal codziennie informacje
o przypadkach gwaltownej eskalacji przemocy militarnej, ciagle na-
rastajacej fali terroru, czy tez bezposrednich aktach zbrojnej agresji
w relacjach migdzy pafistwami, powoduja, zZe gruntowne przemysle-
nie podstawowych zasad etyki wojny staje si¢ dzisiaj ponownie sprawg
niezwykle aktualng. Niezaleznie od presji biezacych zagrozen, ko-
nieczno$¢ powrotu do teorii wojny sprawiedliwej warunkujg réwniez
inne czynniki, z ktérych cz¢s¢ wigze sie z weiaz niedokoniczong de-
bata wokét dramatycznych doswiadczen kilku pokolen bezposrednio
lub posrednio dotknigtych kataklizmem II wojny swiatowej. Przebieg
ostatnich dyskusji na temat metod zbrojnego oporu wobec instalacji
w Polsce rezymu komunistycznego w czasach powojennych sta-
nowi tylko jeden z dowodéw na obecno$¢ realnych napie¢ w polskiej
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zbiorowej pamieci dotyczacej kluczowych wydarzen historycznych
ubieglego stulecia. Przykladem bardziej pierwotnego konfliktu jest
z pewnoscig aktualny spér o samg formule owej pamigci — bardziej
yuniwersalng” czy tez wyraznie osadzong w perspektywie ,lokalnej” —
toczacy sie przy okazji modyfikacji projektu ekspozycji w pierwszym
polskim muzeum poswieconym wojnie 1939-1945.

Niniejszy tom Studia Philosophiae Christianae zawiera czgs¢ ar-
tykuléw zaprezentowanych podczas migdzynarodowej konferencji
zorganizowanej w pazdzierniku 2015 r. na Uniwersytecie Kardynata
Stefana Wyszyniskiego w Warszawie dla upamig¢tnienia szesésetnej
rocznicy wystapienia Pawla Wlodkowica na Soborze Powszechnym
w Konstancji. Wraz z polskim przekltadem wystapienia Michaela
Wialzera — goscia specjalnego konferencji — stanowia one prébke
rozwazan dotyczacych zaledwie kilku aspektéw niezwykle rozle-
glej problematyki Iaczacej si¢ z teorig wojny sprawiedliwej. Mamy
nadzieje, ze stang si¢ one inspiracjg do dalszych badani w dziedzinie
etyki wojny — zachowujacej weigz, mimo uplywu wiekéw, jak réwniez
préby ogloszenia przed kilkudziesieciu laty epoki ,korica historii”,
swoja niezmienng aktualnos¢.
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INTRODUCTION. THE THEORY OF JUST WAR - 600 YEARS
AFTER THE PRESENTATION OF PAUL VLADIMIRI’S CORPUS
DIPLOMATICUM AT THE COUNCIL OF CONSTANCE

'The possibility of justifying war has been explored by Christian phi-
losophy since its very beginning. The dispute on the ethics of military
action reached its climax in the late Middle Ages when the so-called
just war theory assumed its canonical form. It is this theory, trans-
posed into the language of legal formulas, which became the basis of
the key principles underlying modern international law. Considera-
tion of the most significant events of the Second World War, as well
as a number of other (mostly twentieth-century) armed conflicts, led
to the emergence of a renewed version of the just war theory, which
is now the essential point of reference in the contemporary academic
debate on the morality of war. It was presented for the first time in
abook entitled Just and Unjust Wars, published forty years ago by the
American philosopher Michael Walzer. In order to characterize the
relationship between his own understanding of the ethics of war and
the classic form of the just war theory, shaped in the context of the
medieval debates on how to justify military action, Walzer admits
succinctly that he “went to school with Catholic just war theorists.”

A major milestone in the medieval disputes about the legal and
moral permissibility of killing in war was a legal and diplomatic con-

troversy that took place six hundred years ago between the Kingdom
of Poland and the Order of Brothers of the German House of Saint

1 See the paper by Michael Walzer in the present volume.
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Mary in Jerusalem (the Teutonic Order). The representative of King
Vladislav Jagiello of Poland at the Council of Constance, where the
Polish-Teutonic conflict was to find its final solution, was a prominent
Polish scholar named Paul Vladimiri (Pawet Wtodkowic).? He is con-
sidered one of the founders of the Polish school of international law,
chiefly associated with the theory of just war. A number of diplomatic
challenges confronted by Paul Vladimiri, and earlier by Stanislaw of
Skarbimierz, were, in fact, basic issues in political philosophy, includ-
ing, for instance, the justification for waging war and the relation of
some universal principles of action expressed by the law to specific
situations®. Vladimiri — following St. Augustine and Stanistaw of
Skarbimierz — argues that the natural law involves the right to accept
military assistance from the infidels, if this is the only way to ensure
peace. He then lists the conditions for a just war: first, the war must
be carried out in a fair manner — that is, either for the recovery of state
possessions that had been robbed or in defense of such possessions.
In Vladimiri’s classification, this condition concerns the “object” of
war. Second, only lay people can engage in military action — this
condition concerns the “person”.* Third, the motives for war must be
noble, and those who take part in it must be “orderly souls™ a just war
is born out of a “spirit” capable of ensuring “that it should not to be
for hatred or revenge or greed, but for redress and through charity,
justice and obedience, because it is not a crime to carry on war but
it is a sin to war for loot™. Fourth, all acts of looting, rape, etc. are

2 Pawet Wtodkowic (Lat. Paulus Vladimiri, family name Dotega) was born in 1379 (approx.)
in Brudzen in Dobrzyn Land, Poland. See. T. Jasudowicz, Sladami Ludwika Ehrlicha: do
Pawta Wtodkowica po nauke o prawach cztowieka, Torur 1995, 1. He served as the rector
of the Akademy of Krakéw in 1414-1415. See. J.J. Domanski, Z. Ogonowski, L. Szczucki,
Zarys dziejow filozofii w Polsce. Wieki X111-XVII, ed. Z. Ogonowski, Warszawa 1989, 48.

3 S.F. Belch, Paulus Vladimiri and his doctrine concerning international law and politcs,
vol. I, London-The Hague-Paris 1965, 208.

4 “Persona scilicet habilis ad pugnandum scilicet secularis (...); nam clerico non licet nisi
in necessitate inevitabili”. Ibid., 66.

5 P. Wtodkowic, Pisma wybrane, ed. L. Ehrlich, Warszawa 1966-1969, 66-68.
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not allowed in a just war. Vladimri further extends this condition by
joining it with the principle of responsibility: the aggressor state is
responsible not only for war crimes committed as a result of orders
issued by its military commanders or with their acquiescence®, but also
for the crimes committed by the members of its armed forces and its
citizens, regardless of whether they were committed as a result of an
order or voluntarily. The aggressor state is also responsible for crimes
arising from the legitimate defense of the victims of such attacks.
Fifth, waging a just war requires compensation for the damage and
harm caused during military operations. Sixth, a just war can also
be declared against Christians (and not only against pagans) if they
violate peace.” Lastly, a just war must be supported by the authority
of the Church — this condition concerns the “authority” in the general
scheme proposed by Vladimiri. To the above conditions Paul adds
the prerequisite of “proper timing”, since in his view there are seasons
in which waging even just wars is prohibited. These conditions for
a just war derive from the more general principle of natural law, i.e.
the right to preserve one’s existence, which is the law of the whole
creation. The right to self-preservation also gives rise to the right
to self-defense and to resist violence.

There is no doubt that the arguments presented by Vladimiri —
which turned out victorious — were related to a real challenge arising
from the dramatic clash of two different visions of how to shape the
political structures of fifteenth-century Europe. Promoting the idea
of the sovereignty of organic state entities (including non-Chris-
tian ones), deeply rooted in the natural law tradition of Christian

6 ,(...) causa prestiterunt quia non solum tenentur de rapinis propriis, similiter homicidiis
et aliis commissis sceleribus, sed eciam aliorum, et non solum perpetrates per suos sed
eciam contra suos”. P. Wtodkowic, Quoniam Error, 1, in: idem, Pisma wybrane, op. cit.,
254.

7 ,Sextum, quod non solum contra paganos, sed etiam contra christianos potest quid
bellum iustum movere. Nam sicut pacem aquirere per pugnam licet contra barbaros, ita
contra christianos”. Ibid.
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philosophy, was a response to the violent methods of Christianization
used by the Teutonic Knights in the northern regions of medieval
Lithuania, which in the 15th century formed a political union with
Poland. A close link between just war theory and the reality of mil-
itary conflicts is also apparent in the contemporary version of the
theory put forward by Michael Walzer. When confronted with the
current proliferation of reflection on the moral aspects of military
operations, the author of Just and Unjust Wars remains a staunch
advocate of basing this kind of research not on abstract thought ex-
periments, but on the real challenges and dilemmas faced by those
responsible for the security of particular countries and their citizens.

Unfortunately, such challenges and dilemmas still prevail to-
day — especially in our part of the world. Irrespective of the pressure
exerted by the current threats to world peace, the need to revisit just
war theory is also highlighted by other factors, some of which are
linked to the still unfinished debate over the dramatic experiences
of several generations directly or indirectly affected by the hecatomb
of the Second World War. The recent discussion in Poland on the
methods of armed resistance to the installation of the communist
regime in the country in the 1940s-50s constitutes but one piece of
evidence for the presence of real tensions in the Polish collective
memory of those events. A conflict of an even more basic nature is
the current dispute over the very form of this memory — universal
or directly embedded in the local perspective — triggered by a recent
modification of the exhibition design in the newly-created national
museum dedicated to the war of 1939-1945.

'This volume of Studia Philosophiae Christianae includes some of
the articles presented at an international conference organized in
October 2015 at Cardinal Stefan Wyszyniski University in Warsaw
to commemorate the six-hundredth anniversary of Paul Vladimir’s
participation in the Council of Constance. Together with the Polish
translation of the keynote address delivered by Michael Walzer —
the conference special guest — they constitute a small sample of
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the current academic discussion in the extremely extensive research
area connected with just war theory. We hope that they will inspire
further research in the field of war ethics— still retaining, despite the
attempts made a few decades ago to proclaim the “end of history”,
its ominous topicality.
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WOJNA SPRAWIEDLIWA | WOJNA SWIETA: RAZ JESZCZE

Streszczenie. Artykut omawia argumenty Pawta Wtodkowica, polskiego filozofa/teologa
z XV wieku, dotyczace wojen etycznie usprawiedliwionych (ius ad bellum). Autor opowiada
sie za przyjeciem twierdzenia Wtodkowica, zgodnie z ktérym rozum naturalny wyznacza
granice dla uzasadnionych dziatan zbrojnych, a w szczegolnosci zakazuje wszczynania
wojen $wietych, takich jak krucjaty Zakonu Krzyzackiego, wykluczajac tym samym
rowniez wojny prowadzone przez wspotczesnych bojownikow dzihadu. Zakazuje on takze
prowadzenia operacji militarnych wspieranych przez bojowo nastawionych rzecznikéw
ideologii $wieckich.

Stowa kluczowe: wojna sprawiedliwa, Swieta wojna i dzihad, uzasadniona i nieuzasadniona

interwencja zbrojna

1. Wstep. 2. Powrot do debaty na temat $wietej wojny. 3. Argumenty uczestnikdw Swietej wojny.
4. (Religijna) obrona rozumu naturalnego. 5. Przeciw zwolennikom krucjat swieckich.

1. WSTEP

Celem niniejszego eseju jest upamigtnienie dzieta Pawta Wlodkowica,
a takze rozwazenie szeregu kwestii, o ktérych pisal — kwestii pilnych
i nabrzmialych zaréwno przed szesciuset laty, jak i w chwili obecne;.
Musze jednak rozpoczaé od kilku zastrzezen. Nie jestem badaczem
redniowiecza i z calg pewnoscig nie jestem specjalista w zakresie pism
myslicieli Kosciola Katolickiego. Przeczytalem angielski przektad
dziet Wlodkowica w redakcji Ludwiga Ehrlicha, ale, biorac pod
uwage styl jego wywoddéw i nieustanne usilowania, by powolywac sie
na poglady wezesniejszych autorytetéw, nie potrafi¢ powiedzie¢, na
ile byt on myslicielem oryginalnym. Nie posiadam tez wystarczajacej
wiedzy na temat politycznych aspektéw wladzy papieskiej, Soboru
w Konstanciji czy tez historii Polski w XIV i XV w., by jednoznacznie
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rozstrzygnaé, jak wiele potrzeba bylo odwagi, by przedstawiaé
argumentacje, ktéra zawarl on w swoich pismach. Rozprawa
Wiodkowica Ad Aperiendam (1416) zawiera jednak kilka znakomitych
werséw, ktérych zapamiegtanie chcialbym zaleci¢ czytelnikom
zanim przystapi¢ do oméwienia pogladéw krakowskiego uczonego.
Wiodkowic zapowiada, ze zamierza rozwazy¢ prawomocno$¢ wiadzy
cesarza i papieza, ktérej zakres jest, jego zdaniem, w obu przypadkach
ograniczony — zapowiada zatem zajecie stanowiska, ktére z duzym
prawdopodobienistwem nie spodoba si¢ zwolennikom zadnej z tych
wladz. Zamierza to zrobi¢, jak pisze, ,jakkolwiek wedle niektérych,
zalatwi¢ ten temat byloby skierowa¢ twarz ku niebu [tj. wykazac sie
dozg arogancji, rzucajac wyzwanie kregom ludzi dzierzacych wladze
— przyp. M. W], jednak, skoro dla dojscia do prawdy dyskutuje si¢
takze o zagadnieniach nieba, przystepuje do rozplatania tej sprawy”™.
I realizuje ten zamiar, jak czyni¢ powinni$my i my wszyscy, bo
jesli rzeczy dotyczace sfer niebieskich moga sta¢ sie przedmiotem
krytycznych rozwazai, to z pewnoscia moga by¢ nim réwniez rzeczy
ziemskie. A uprawnienia ludzi dzierzacych wladze to zawsze jedna
z pierwszych rzeczy, ktére powinny zosta¢ poddane tego rodzaju
rozwazaniom.

Wraz z Wlodkowicem bede zajmowal si¢ gléwnie jus ad bellum,
tj. decyzja o wszczgciu wojny, a nie sposobami prowadzenia wojny.
Ale cheg zaznaczy¢, ze w sprawie wzajemnych relacji miedzy kwe-
stiami zwigzanymi z ad bellum i in bello, Wiodkowic zdaje si¢ staé
po stronie zwolennikéw wspélczesnych rewizjonistycznych teorii
wojny sprawiedliwej — jest przeciwny zasadzie ,moralnej réwno-
$ci” zolnierzy, ktérej broni¢ od wielu lat. Utrzymuje, ze zolnierze
walczacy w wojnach majacych na celu podbdj lub rabunek, badz
tez stawiajacy aktywny opér bojownikom stusznej sprawy, nie maja
prawa walczy¢ i nie moga zadaé przyznania sobie praw kombatantéw

1 P. Wtodkowic, Ad aperiendam, w: Dzieta wybrane Pawta Wtodkowica, red. L. Ehrlich,
Vol. I, Warszawa 1968, 227.
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wojennych; sg oni grzesznikami (powiedzieliby$my dzisiaj: zbrod-
niarzami wojennymi). ,,Sprawiedliwie atakujacemu nie moze bez
grzechu opiera¢ si¢ atakowany”. Czy tez w innym fragmencie: ,,Ci,
ktorzy bez skruchy ging popierajac (...) niedozwolong wojne sg synami
gniewu i nalezy stusznie sadzi¢, ze dzielg los potgpionych™. Innymi
stowy, wojna niesprawiedliwa to zbrodnia ludzi, ktérzy biora w niej
udzial, cho¢ Wlodkowic czyni w tej kwestii pewne ustgpstwa na
rzecz zwyklych Zzolnierzy (mniejsze ustgpstwa na rzecz ,rycerzy’),
ktérzy wykonuja rozkazy swoich suwerenéw. Tak wigec wspélczesny
rewizjonizm mozna odczytywac jako powrét do XV wieku. Zawsze
uwazalem, ze jest to doktryna koscielna.

2. POWROT DO DEBATY NA TEMAT SWIETEJ WOJNY

Jednakze w odniesieniu do ius ad bellum mozemy si¢ wiele nauczy¢
od pietnastowiecznych uczonych-scholastykéw — cho¢, jak bede
utrzymywa¢, nie ze wzgledu na ich lojalno$¢ wzgledem doktryny
Kosciota katolickiego. Wlodkowic zwraca nasza uwage w sposéb
szczegdlny, poniewaz jego wywody nie majg jedynie charakteru
scholastycznego, czy tez — jesli mozna tak to uja¢ — akademickiego,
ale sg bardzo praktyczne — skierowane przeciwko grupie wojownikéw
noszgacych okreslone imi¢. Wiodkowic nazywa ich ,Krzyzakami”,
bede¢ ich tak najczesciej okreslal réwniez ja. Pelna nazwa ich
zgromadzenia to ,,Zakon Szpitala Najswigtszej Marii Panny Domu
Niemieckiego w Jerozolimie”. Znani sg tez jako ,Zakon Niemiecki”.
Walczyli na ziemiach polozonych na péinoc i wschéd od Polski,
przeciwko plemionom pogariskim, czyniac to w imi¢ Boga. Brali
udzial w §wietej wojnie, ale czy byla to wojna sprawiedliwa?
Teoria wojny sprawiedliwej zostala stworzona jako koncepcja
katolicka. Kazda cywilizacja i kazda religia ma swoje reguly dotyczace

2 P. Wtodkowic, Opinio Ostiensis, w: Dzieta wybrane Pawta Wtodkowica, dz. cyt., 134.
3 P. Wiodkowic, Saevientibus, w: Dzieta wybrane Pawta Wtodkowica, dz. cyt., 62.
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wojny, okreslajace czas oraz sposéb walki, ale, o ile wiem, nikt inny
nie wypracowal systematycznej teorii. Pelny rozwéj tej teorii ma
miejsce w péznym Sredniowieczu, a zajmujacy si¢ nig mysliciele
operujag w spornym, czasem amorficznym, obszarze pomiedzy
chrzescijariskim pacyfizmem a doktryng $wietej wojny. Krytyka
pacyfizmu nie odgrywa znaczacej roli w pismach powstatych w XV
wieku, nie stanowi tez gléwnego watku rozwazann Wiodkowica,
centralnym zagadnieniem w jego tekstach jest natomiast krytyka
swigtej wojny. Kiedys sadzilem, Ze ostateczne odrzucenie $wietej
wojny nastgpilo w pismach hiszparnskich dominikanéw z XVI
wieku, zajmujacych si¢ podbojem obu Ameryk, momentami
przeciwstawiajacych sie temu podbojowi. Mylitem si¢ — mialo ono
miejsce co najmniej sto lat wezesniej, w sprzeciwie wobec wojen
zakonu krzyzackiego. A moze jeszcze wczesniej: Wiodkowic
cytuje wielu myslicieli (m.in. wielokrotnie papieza Innocentego IV)
z poprzednich wiekéw. By¢ moze specyfika przedstawianej przez
niego krytyki $wigtej wojny jest jedynie jej wyrazistos¢: ma on na
uwadze okreslong grupe bojownikéw $wietej sprawy i jest jasne, ze
czuje do nich odraze. Nie majg prawa dziala¢ w imieniu Boga, bo
Bég nie zezwala na walke z ,spokojnym narodem niewiernych™ —
a co moze wazniejsze, natura i prawo naturalne zabraniaja takich
wojen. Poboznos¢ Krzyzakéw jest obludna; prawdziwym motywem
ich wojen, pisze Wilodkowic, jest ,zadza panowania™.

Stanowisko Wlodkowica zostaje wyrazone w sposéb dobitny:
»Z tego wynika konkluzja”, pisze, ,,0 bledzie, ktérego w zaden sposéb
nie wolno tolerowa¢, mianowicie ze chrzescijanie gromadzg sig (...)
celem napadania niewiernych, wskutek tego, ze sa niewiernymi (...)

4 p. Whodkowic, Opinio Ostiensis, dz. cyt., 117. Zastanawiam sie, czy Wtodkowic ma tu na
mysli opowies¢ zamieszczong w rozdz. 18 Ksiegi Sedziéw, w ktorej Danowie atakuja
Kananejczykow zyjacych wokot Lajisz: ,(...) przybyli do Lajisz, do ludu spokojnego i ufnego.
Ludnos¢ wycieli ostrzem miecza, a miasto zniszczyli ogniem. Nie byto nikogo, kto by ich
ratowat”. Sdz 18, 27-31 (http://www.biblijni.pl/Sdz,18,27-31, dostep: 18 wrzesnia 2017).

5 P. Wtodkowic, Opinio Ostiensis, dz. cyt., 132.
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w celu szerzenia wiary chrzescijanskiej (...)”. Whiosek ten zostal
poddany dyskusji na soborze w Konstancji, mimo to jednak wydaje
sig, ze okazal sie rozstrzygajacy. Wraz z argumentami myslicieli
takich jak Francisco de Vitoria w nast¢gpnym stuleciu, zakoriczyl
on w gruncie rzeczy spory o §wietg wojng wsréd teoretykéw wojny
sprawiedliwej zwigzanych z Kosciolem katolickim, a nastepnie,
w sposéb jeszcze bardziej jednoznaczny, wsréd teoretykéw prawa
mig¢dzynarodowego, takich jak Alberico Gentili i Hugo Grotius,
ktérzy dokonali adaptacji teorii wojny sprawiedliwej i przeksztalcili
ja w prawo swieckie. W XV i XVII w. pojawilo sie jeszcze kilku
obroricéw $wigtej wojny wéréd pisarzy protestanckich i purytanskich,
i doszto do szeregu krwawych epizodéw wojennych noszacych cha-
rakter walki religijnej, jednakze w obrebie tradycyjnej teorii wojny
sprawiedliwej spér byl ostatecznie zakoniczony.

Od wezesnego okresu nowozytnego az do czaséw wspélczesnych
wojna byla tematem $wieckim — szczegélnie w XIX i XX wieku,
kiedy powszechna stala si¢ wiara w postep sekularyzacji, nie-
uchronny triumf nauki i rozumu. Kwestig kluczowa w tych latach,
kwestig jedyna, byta odpowiedz na pytanie: Jakie cele $wieckie moga
usprawiedliwia¢ wojne? Vitoria orzekl: jedynie ,doznana krzywda”.
Samoobrona przed krzywda mozliwg byla usprawiedliwieniem
podstawowym i oczywistym, ale co z prewencja i uderzeniem wy-
przedzajacym, gdy krzywdy nie zostaly jeszcze ,odniesione”, jednak
wydaja si¢ w sposéb wyrazny rysowac na horyzoncie, czy wrecz jawia
si¢ jako bezposrednie zagrozenie? Co z pomocg poszkodowanemu
sojusznikowi, czy tez o$ciennemu paristwu zagrozonemu krzywda?
A co z interwencja w bliskim badz odleglym paristwie, majaca na celu
powstrzymanie przeprowadzanej tam rzezi ludnosci cywilnej? A co
z wojng przeciw tyranii — czy tez wojna zmierzajacg do ,uczynienia
$wiata bezpiecznym dla funkcjonowania demokracji”» Wszystkie
te wojny byly wojnami mozliwymi, mogly stawac si¢ tematem sporéw,

6 P. Wtodkowic, Saevientibus, dz. cyt., 61.
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ale wojna $wieta byla niemozliwa i nigdy nie byla dyskutowana,
stanowila temat rozwazan czysto historycznych.

Sytuacja ta uleglta obecnie zmianie: chrzescijaniskie krucjaty, swigte
wojny sredniowiecza, powrécily w postaci islamskiego dzihadu. Se-
kularyzacja nie wydaje si¢ juz nieunikniona, a w wielu cze¢sciach
$wiata nawet prawdopodobna. I tak dorobek Wlodkowica i wszyst-
kich myslicieli jemu wspélczesnych, jak réwniez jego poprzednikéw,
staje si¢ ponownie niezwykle istotny; argumenty, ktére byly dla
nich kluczowe i aktualne, s3 kluczowe i aktualne réwniez dla nas.
Zamierzam opisa¢ niektére z klasycznych ujeé wojny swietej, wypra-
cowanych w przeszlosci i wspélczesnie, w historii chrzescijanstwa
i w dzisiejszym islamie, a nastepnie rozwazy¢ argumenty przeciwko
tego rodzaju wojnie. Nazywam je argumentami radykalnymi, ponie-
waz odmawiajg one religii jakiejkolwiek roli w odniesieniu do dus ad
bellum, zaréwno przy podejmowaniu decyzji o wszczgciu wojny, jak
i przy formulowaniu argumentéw w obronie tej decyzji.

3. ARGUMENTY UCZESTNIKOW SWIETEJ WOINY

Uczestnicy $§wietej wojny utrzymujg w pierwszym rzedzie, ze Bég
ma po prostu wiadz¢ nad calg ziemia, a zadaniem jego obroricéw
jest urzeczywistnienie jego panowania — wszedzie. Stad niewierni
i heretycy nie maja prawa rzadzi¢ nigdzie i gdziekolwiek rzadza,
muszg zosta¢ pokonani i obaleni. Wlodkowic, jak zobaczymy,
przeciwstawia si¢ temu twierdzeniu, ale jest oczywiste, ze ludzie,
z ktérymi toczy spér, wsréd nich gléwnie Krzyzacy, uznajg je za
prawdziwe. W dzisiejszym islamie podobne tezy sa w sposéb
zdecydowany aprobowane przez wojownikéw dzihadu oraz ich
religijnych przywédcéw, z drugiej zas strony kwestionowane przez
islamskich odpowiednikéw Pawta Wlodkowica. Zadaniem dzihadu,
pisze Yusuf al-Uyayri, jeden z giéwnych teoretykéw al-Kaidy, jest
»usuniecie zepsucia z powierzchni ziemi i rozszerzenie zasiggu
oddziatywania religii muzulmarskiej na caly $wiat. Obowiazek
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prowadzenia dzihadu przestanie by¢ obowigzkiem dopiero wtedy,
gdy zrealizowany zostanie prawdziwy cel dzihadu, tj. pelna kontrola
nad calg ziemig””.

Istnieja réwniez mniej ambitne — powinni§my moze uzy¢
okreslenia ‘posrednie’ — cele uzasadniajace $wigta wojne — takie jak
ponowny podbdj ziem, na ktérych rzadzili niegdy$ namiestnicy Boga.
Nawet Wiodkowic broni hiszpariskiej rekonkwisty: ,Natomiast
wojna Hiszpanéw przeciw Saracenom jest sprawiedliwa (...) dlatego
ze jest dla odzyskania ziem chrzescijariskich i [takich], na ktérych
poprzednio mieszkali chrzescijanie”. Warto zwréci¢ uwage, ze
podobny argument jest dzi§ stosowany przez wielu dzihadystéw,
poniewaz Hiszpania byla réwniez ,dawniej zamieszkana” przez
muzulmanéw. W ksiazce zatytutowanej Why Are We Waging Jihad?
(Dlaczego prowadzimy dzihad?), opublikowanej przez islamska
organizacj¢ Lashkar-e-T2’iba, Hiszpania znajduje si¢ na liscie ziem,
ktére muszg zostaé¢ odzyskane: ,Muzulmanie rzadzili Andaluzja
przez 800 lat (...) Chrzescijanie rzadza [tam] teraz, a zatem musimy
ten obszar od nich wyrwa¢ [inne kraje na liscie to ,caly obszar
Indii” Bulgaria, Wegry, Cypr, Sycylia, Etiopia, rosyjski i chinski
Turkiestan]”. Cel nadrz¢dny dla §redniowiecznych chrzeécijan
stanowilo natomiast prawdopodobnie odzyskanie Ziemi Swietej
i Jerozolimy, gdzie Jezus zyl i umart — Wlodkowic popiera
te usilowania, cho¢ w 1415 r. nie byla to kwestia szczegdlnie pilna.
Ma ona réwniez wielkie znaczenie dla wspélczesnych wojownikéw
dzihadu. Zwréémy uwage na nast¢pujace wyjasnienie zwrotu Dar
al-Harb (obszar wojny), ktéry uzywany jest dla okreslenia wszystkich
ziem wykraczajacych poza obszar o dominujacej roli islamu: , Istnieje
réznica migdzy tymi krajami, ktére sa uwazane za Dar al-Harb

7 Cyt.za.:R.Ali, H. Stuart, A Guide to Refuting Jihadism Critiquing Radical Islamist Claims
to Theological Authenticity, London 2014, 49.

8 P. Wiodkowic, Saevientibus, dz. cyt., 63.

9 Cyt.za.:R.Ali, H. Stuart, dz. cyt., 25.
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fi'lan (rzeczywisty obszar wojny), jak w przypadku panstwa Izrael,
zajmujacego ziemi¢ muzulmanska, oraz tymi, ktére sg uwazane
za Dar al-Harb hukman (potencjalny obszar wojny), obejmujacy
paristwa, ktére nie zajmujg ziemi muzulmanskiej”".

Jednak w wielu argumentach wspierajacych $wigta wojne wladza
i jej zasigg ustepuja pierwszeristwa pragnieniu wybawienia niewier-
nych i heretykéw od wiecznego potepienia. Nawrécenie niewiernych
i przywrécenie heretykéw do prawdziwej wiary mozna by uznac za
religijng wersj¢ interwencji humanitarnej — nawet jesli nie uratuje
ona mezczyzn i kobiet, ktérzy sa nawracani sifg (,sluzby wymuszone
nie podobajg si¢ Bogu™, pisze Wlodkowic), uratuje dzieci nawréco-
nych, ktére przyjma nauke chrzescijariska w taki sam sposéb jak inni
chrzescijanie. XII-wieczny perski komentator Koranu cytuje werset
»kto chee, niech wierzy, a kto nie chce, niech nie wierzy!”'? i twierdzi,
ze w zwigzku z jego trescig przymus i przemoc s3 ,,niedozwolone”®.
Jednak Krzyzacy w XV w. byli — tak jak wojownicy dzihadu sa dzisiaj —
aktywnie zaangazowani w szerzenie wiary, cz¢sto z wykorzystaniem
bardzo okrutnych §rodkéw przymusu, przy czym jedna i druga grupa
uwazala (uwaza), ze jest zaangazowana w przedsigwziecie majace na
celu zbawienie dusz. Zastanawiam sig, czy ktos, kto potepia te wersje
zbawienia, jak Wiodkowic i wspomniany wyzej perski komentator
Koranu, moze naprawde uwaza¢, ze niewierni, ktérym zezwala si¢ na
»odrzucenie wiary”, zostang nastepnie odrzuceni przez Boga i skazani
na zycie pozagrobowe w straszliwym cierpieniu. Rozpowszechnianie
wiary, nawracanie pogan, wydaje mi si¢ najsilniejszym argumentem
za wojnami motywowanymi religijnie. Czy argument ten mozna
podwazy¢ bez wychodzenia poza sfer¢ doktryny religijnej — badz tez
bez powolywania si¢ na Boga bardziej milosiernego niz Bég, ktérego

10 Cyt.za.: R. Ali, H. Stuart, dz. cyt., 41.

11 P. Wtodkowic, Saevientibus, dz. cyt., 60.

12 J. Bielawski, Tlumaczenie znaczenia Swigtego Koranu, 18:29, http://www.planetaislam.
com/koran_bielawski.html, [dostep: 7 wrzesnia 20171.

13 R. Ali, H. Stuart, dz. cyt., 54.
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uznaje kazdy z uczestnikéw swietej wojny, a takze wielu teologéw,
zaréwno chrzescijan i muzulmanéw? Ktos, kto wierzy w predesty-
nacj¢, moglby po prostu utrzymywac, ze zbawienie jest sprawga Boga
i nikogo innego; ludzie nie majg w tej kwestii nic do powiedzenia.
Ale poglad ten z pewnoscig nie odzwierciedlal stanowiska katoli-
ckich uczonych-scholastykéw okresu sredniowiecza i watpig, czy jest
to poglad ich muzulmariskich odpowiednikéw.

Zanim przystapi¢ do obrony tezy, w mysl ktérej argumenty
przeciwko stosowaniu przymusu najlepiej formutowac z swieckiego
punktu widzenia, postaram si¢ uzupelni¢ swéj opis réznych rodzajéw
swietych wojen oraz ich przyczyn — czy tez lepiej — przy uwzglednie-
niu przedstawionych nizej przypadkéw — ich pozornych przyczyn.
Czestym uzasadnieniem wojny jest twierdzenie, ze chrzescijanie
(lub muzulmanie) sa w krajach rzadzonych przez niewiernych prze-
§ladowani; innym uzasadnieniem moze by¢ odmowa ze strony nie-
wiernych wiadeéw uznania prawa do gloszenia na terenie ich krajéw
chrzescijaniskiego (lub muzulmariskiego) oredzia wiary. Wiodkowic
opowiada si¢ za obydwoma rodzajami uzasadnien, cho¢ bez szcze-
golnego nacisku, moze dlatego, ze wie, jak czesto stawaly si¢ one
pretekstami do podboju. Niemniej wystepuje w obronie jurysdykeji
jedynie ,pokojowo nastawionych” niewiernych i twierdzi, ze ,papiez
moze nakaza¢ niewiernym, aby dopuszczali kaznodziejéw Ewan-
gelii na swoje ziemie (...) [i] jesli zabraniaja kaznodziejom glosi¢
[ze wszelkie stworzenie rozumne zostalo stworzone dla chwalenia
Boga], grzesza i dlatego musza by¢ ukarani”. W podobny sposéb
wielu autoréw muzulmariskich utrzymuje, ze gdziekolwiek dochodzi
do n¢kania lub przesladowania muzulman, dzihad jest uzasadniony,
a nawet konieczny.

Wreszcie Wiodkowic twierdzi, podazajac za opinig wielu innych
autoréw, ze ,papiez moze kara¢ niewiernych, czczacych balwany;
naturalne jest bowiem czci¢ jednego jedynego Boga, Stwérce, a nie

14 P. Whodkowic, Saevientibus, dz. cyt., 35.
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[jego] stworzenia”. W mysl tego argumentu nawrdcenie si¢ na
chrzescijaristwo nie jest konieczne, konieczna jest jedynie rezygnacja
z politeizmu. Nie zetknglem si¢ z $cisle analogicznym argumentem
w islamie, chociaz tolerowanie chrzescijan i Zydéw, »udzi Ksiegi”,
moze odzwierciedla¢ nieco podobny poglad, a mianowicie ze od
zwolennikéw doktrynalnie niepelnego czy tez niepelnowartoscio-
wego monoteizmu nie powinno si¢ wymagac przyjecia prawdziwe;j
wiary. Autorzy zydowscy wypracowali ten sam argument, cho¢ je-
dynie w odniesieniu do przymusu obowigzujacego w danym kraju,
a nie w odniesieniu do wojny: zydowski krél moze wymagaé od
wszystkich swoich poddanych oddawania czci jednemu Bogu, ale
nie moze wymagac¢ od nich nawrdcenia si¢ na judaizm. Krél egze-
kwuje ,Prawa Noachidéw”, ktére sa czyms$ podobnym do tego, co
scholastycy nazywaja prawem naturalnym, badz tez stanowig jego
wersj¢ judaistyczng. Ale nie sadzg, by jakie$ wojny byty kiedykolwiek
toczone przy tak ograniczonym celu dzialan zbrojnych — aby nawréci¢
pogan na monoteizm wolny od obcigzen zwigzanych z prawdziwg
doktryng religijna. Czg¢sciej w $lad za wojownikami Boga podazaja
gorliwie jego kaplani.

4. (RELIGIJNA) OBRONA ROZUMU NATURALNEGO

Najwazniejsze z tych uzasadnien $wigtej wojny — urzeczywistnianie
boskiego panowania nad calym $wiatem oraz szerzenie wiary —
zostajg przez Wiodkowica w sposéb jednoznaczny odrzucone, tak jak
odrzucone zostajg przez wielu muzuimarskich autoréw o podobnych
zapatrywaniach — przez Islamskich Scholastykéw. Podstawsa
religijng tego odrzucenia jest w obu przypadkach opis stworzenia,
a nie tres¢ objawienia, a odwolanie si¢ do stworzenia okazuje sie
metodg argumentacji z natury stworzonego przez Boga swiata —bez
dalszego odnoszenia si¢ do Boga. Oto pierwszy argument, ktéry chce

15 Tamze, 29.
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przedstawié; jest to argument do$é¢ powszechny, cho¢ nie zawsze
zostaje uwypuklony w sposéb, na ktéry zastuguje. Sprzeciw wobec
swigtej wojny jest zasadniczo przedsigwzigciem $wieckim, nawet
jesli jest to przedsiewziecie realizowane przez autoréw religijnych.
Pacyfizmu mozna broni¢ poprzez odwolanie si¢ do objawienia,
podobnie ma si¢ rzecz z obrong $wigtej wojny. Ale twierdzenie, ze
wojna musi mie¢ i moze mie¢ wylacznie cel doczesny (ochrona zycia
i wolnosci czy tez suwerennosci i integralnosci terytorialnej danego
kraju), wymaga obrony w kategoriach doczesnych. Wiodkowic cytuje
Tomasza z Akwinu, wypracowujac, jak sadze, kluczowe podloze
wszelkich argumentéw przeciwko $§wietej wojnie przedstawianych
przez autoréw religijnych: ,[W]tadztwo i przelozenstwo
zaprowadzone zostaly na mocy prawa ludzkiego, mianowicie na
mocy prawa narodéw, a odréznienie wiernych i niewiernych jest na
mocy prawa Boskiego. Prawo zas Boskie, prawo, ktére jest z laski,
nie zabiera prawa ludzkiego, ktére jest z naturalnego rozumu™®.
Postugujac si¢ wspélczesnym zargonem politycznym, mozna
by powiedzie¢, ze Pawel Wlodkowic, jak réwniez Akwinata, byli
yumiarkowanymi” chrzescijanami — zwracamy si¢ zatem w kierunku
yumiarkowanych” muzulmanéw, ktérzy mogliby si¢ przeciwsta-
wi¢ wojownikom dzihadu. Ale nie sadzg, by sedno sprawy lezalo
w umiarkowaniu. Nie ma tez sensu nawolywanie do przeprowadzenia
muzuimanskiej ,reformacji”, jak czyni wielu wspétczesnych krytykéw
islamizmu. Ostatecznie Protestancka Reformacja przyniosta Europie
100 lat walki religijnej. To, co jest konieczne, to obrona naturalnego
rozumu, ktéra okazuje si¢ zgodna z glebokim zaangazowaniem re-
ligijnym. Powiedzialbym nieomal, Ze Wiodkowic byl zagorzalym
obroricg rozumu przeciw religijnej ,zawzigtosci” Krzyzakow".
Wiodkowic twierdzi, ze niewierni posiadaja wszelkie prawa do
sprawowania wladzy i posiadania wiasnosci — zgodnie z prawem

16 Tamze, 136.
17 Tamze, 4.
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cywilnym, kanonicznym, prawem naturalnym i prawem boskim.
Przykladami prawa boskiego, ktére podaje, sa przykazania zapisane
w Ksiedze Wyjscia: ,Nie bedziesz zabijal” i ,Nie bedziesz kradl”. Ale
te dwie — a takze wszystkie pozostale — reguly moralne zaczerpnicte
z hebrajskiej Biblii sa powszechnie uwazane za odtworzenie prawa
naturalnego. ,Nawet gdyby nie zostalo ono zapisane — méwi Tal-
mud — to powinno bylo zosta¢ zapisane”. Co oznacza: gdyby Bég
nie spisal dwéch tablic na gérze Synaj, ich tre§¢ wynalezlibysmy dla
siebie sami. Ten sam poglad wyrazony zostaje w sposéb zwiezly przez
Wiodkowica, gdy opisuje on prawo naturalne, powolujac si¢ na tekst
biblijny: ,,Co chcesz dla siebie, czyn drugiemu”. A caly jego argument
zostaje ujety skrétowo za pomoca innego fragmentu Biblii, uznanego
za jedng z prawd dostepnych dla rozumu. Kazda préba pozbawienia
niewiernych wladzy lub majatku ,bez sprawiedliwej przyczyny, nie
godzi z sobg milosci blizniego (...), bliznimi za$ naszymi sa wedle
Prawdy zaréwno wierni jak niewierni, bez réznicy™®. Bég jest jedynie
uzytecznym dodatkiem do tego rozumowania, i w gruncie rzeczy
nie jest on dla niego istotny — cho¢, jak juz wezesniej zaznaczylem,
odwolanie si¢ do prawa naturalnego jest réwniez odwolaniem si¢ do
stworzenia przez Boga $wiata przyrody oraz natury ludzkie;.
Boskie dzielo stworzenia spelnia w tych wywodach rolg podobna
do roli, ktéra odgrywa stan natury w pézniejszej teorii polityczne;:
opisuje czas, w ktérym nie byto ani Zydéw, ani chrzescijan, ani
muzulmanéw, ani pogan — tylko ludzie. ,[ W] istocie rzeczy ziemia
i wszystko co na niej jest, [jest] Boga, ale sam Bog to wszystko pod-
dat istocie rozumnej, dla ktérej wszystko stworzyt™. Te rozumne
istoty podzielily §wiat migdzy siebie, w mysl rozpoznanej w trybie
naturalnym zasady, zgodnie z ktéra ,,co wprzéd zajete przez jednego,
nie wolno zajmowa¢ drugiemu™. Wlodkowic, podazajac w tej czesci

18 Tamze, 59.
19 Tamze, 12.
20 Tamze, 12.
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swych wywodéw giéwnie za Innocentym IV, przedstawia w zarysie
teori¢ pochodzenia wlasnosci i wladzy. ,[Z]ostaly one utworzone”,
jak pisze, ,nie tylko dla wiernych, ale dla kazdej rozumnej istoty™.
Stad niewiernych nie wolno atakowa¢ ani wywlaszczaé. Z pewnos-
cig nie wolno ich zabija¢ — powody tego zakazu zostaly okreslone
w sposéb przejrzysty przez muzulmanskiego badacza prawa juz
w XIII wieku: ,Zaprawde, podstawowa zasadg jest umozliwienie
zycia niewiernym i ich akceptacja. Bég nie mial zamiaru zniszczy¢
stworzenia! Nie stworzyl ich tez po to, by mozna ich bylo zabi-
ja¢.” Brzmi to jak argument religijny, ale tak naprawde nim nie jest.
Stworzenie jest dla istot stworzonych i to ich rozum, nasz rozum,
sprawuje rzady nad §wiatem — badz tez powinien sprawowac rzady
nad pozadaniem, zaciekloscia, okrucienstwem i chciwoscia, ktére sg
réwniez czescig Boskiego stworzenia.

Teoria wojny sprawiedliwej jest dzielem tych wtasnie rozumnych
istot, twoim i moim, jesli mozemy rosci¢ sobie prawo do tego tytulu.
Krytyka $wigtej wojny jest dzielem rozumu. Sadze, Ze wynika ona
réwniez z pewnej dozy sceptycyzmu co do [rzekomego] zaanga-
zowania Boga w przedsiewziecia o charakterze politycznym czy
militarnym. Wlodkowic pisze, ze istniejg trzy sposoby zdobywania
wladzy: przez otrzymanie jej z bozej taski, ,przez zgodg tych, kté-
rzy sa rzadzeni” i przez przemoc®. Papiez rzadzi za sprawa bozej
taski, ale, wedtug Wlodkowica, nie moze on autoryzowaé podbojéw
dokonywanych przez Krzyzakéw, nawet jesli chcialby to uczynic.
W odniesieniu do panowania politycznego, w gre wchodzi jedy-
nie drugi i trzeci sposéb. Poganie zamieszkujacy ziemie wschodnie
nie zgadzaja si¢ na rzady Krzyzakéw; stad Krzyzacy sprawuja swe
rzady wylacznie poprzez przemoc, ktéra jest ,tyranig”. Jedynie zgoda
poddanych legitymizuje wladz¢ — wniosek ten uwazam za odkrycie
rozumu naturalnego.

21 Tamze, 13.
22 Tamze, 56-7.
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To wtasnie 6w naturalny rozum powinnismy wlaczy¢ w walke
z radykalizmem dzihadu. Jestem gleboko przekonany, ze powinni-
$my zarazem angazowac si¢ w dialog z islamskimi tekstami, teks-
tami religijnymi. Te, ktére przytaczam w tym artykule, sa zebrane
w niewielkich rozmiaréw ksigzce zatytulowanej 4 Guide to Refuting
Jibadism: Critiquing Radical Islamist Claims to Theological Authenticity
(Jak odrzucié dzihad: krytyka roszczer radyklanego islamu do teologicznej
autentycznosci)®. Jest to ksigzka bardzo pomocna, ale prawdopodob-
nie odmawianie religijnej ,autentycznosci” bojownikom dzihadu nie
jest rzecza stuszng; oni réwniez posiadaja umiejetnosé cytowania
tekstéw; nie sg bardziej nieautentyczni niz chrzescijaniscy krzyzowcy,
czy tez Krzyzacy Wlodkowica. Ale nie majg racji. W wyrazanym
przez nas sprzeciwie wobec ich pogladéw naszymi sprzymierzericami
sa muzulmanscy teologowie, ktérych nazwatem Islamskimi Scho-
lastykami. Powinni$my uwaznie bada¢ ich dziela i czyni¢ to zawsze
z nalezytym szacunkiem. Ale powinni$§my réwniez zauwazy¢, ze
opowiedzenie si¢ przez nich po stronie Boskiego dziela stworzenia
oraz po stronie Jego stworzeri jest — podobnie jak w przypadku analo-
gicznego stanowiska scholastykéw katolickich —w sposéb radykalny
racjonalne. Gloszona przez nich wykladnia prawa naturalnego jest
adresowana do wszystkich ludzi, do wszystkich rozumnych stworzen,
wierzgcych i niewierzacych — jest ona zarazem dla nich wszystkich
w pelni dostepna. Cokolwiek piszemy, powinno posiadaé tak samo
szeroki zasieg odbiorcéw i powinno by¢ w takim samym stopniu
dostepne.

Mysle czasem, ze ci z nas, ktérzy wspieraja liberalne rozwigzania
polityczne, opowiadaja si¢ za wielokulturowoscig i poprawnoscia
polityczng (nawet jesli towarzyszy temu zawsze doza ironicznego

23 Wiecej szczegotdw na temat muzutmanskich teorii dotyczacych wojny znalez¢ mozna w:
J. Kelsay, Islam and War: A Study in Comparative Ethics, Westminster Press, Louisville -
Kentucky 1993. Natomiast analize rozwoju chrzescijanskiej doktryny wojny sprawiedliwej
prezentuje James T. Johnson: J.T. Johnson, Ideology, Reason, and the Limitation of War:
Religious and Secular Concepts, 1200-1740, Princeton University Press, Princeton 1975.
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dystansu), s3 momentami zbyt nie§miali w swoim sprzeciwie wobec
religijnego ekstremizmu. Obawiamy sie, ze nie jesteSmy go w stanie
»pojac”, ze nie rozumiemy ekstremistéw, i ze nasza krytyka skiero-
wana pod ich adresem moze by¢ obrazliwa dla religijnie zaangazo-
wanych mezczyzn i kobiet, ktérych chceielibysmy skloni¢ do przejscia
na naszg strong. Mogliby$my by¢ bardziej skuteczni w pozyskiwaniu
tego rodzaju sojusznikéw, gdybysmy byli bardziej bojowo nastawieni
w obronie liberalnych wartosci, ktére, jak staralem si¢ pokaza¢, sg
réwniez warto$ciami dla wielu myslicieli religijnych. Ponownie mam
tu na mysli nie ,umiarkowanych” myslicieli religijnych, ale autoréw
gotowych — tak jak powinni$my by¢ i my sami — ,skierowaé twarz
ku niebu”.

5. PRZECIW ZWOLENNIKOM KRUCJAT SWIECKICH

Poprzedni akapit brzmi jak podsumowanie, ale jeszcze nie
skoriczylem. Cheg teraz przetestowac przedstawiony wyzej argument,
stawiajac pytanie, czy ma on réwniez zastosowanie do uzasadnien
operacji wojennych, ktérych cele ugruntowane s nie w teologii, ale
w ideologii $wieckiej. Istnieja bowiem argumenty $wieckie, ktére
w sposéb Scisly odpowiadaja twierdzeniu, ze dobrze jest nawracad
niewiernych. Rozwazmy zatem nastepujacy przypadek analogiczny do
wojen krzyzackich toczonych w XV wieku. Wiodkowic twierdzi, ze
pigtnastowieczni Krzyzacy nie mogli w sposéb sprawiedliwy rzadzi¢
plemionami poganiskimi zamieszkujacymi obszary wschodniej
Europy, poniewaz mieszkaricy tych ziem nie wyrazili zgody na ich
rzady. Jest jednak malo prawdopodobne, by ludzie ci kiedykolwiek
wyrazali zgode na rzady swoich poganskich wodzéw i kréléw.
Wyobrazmy sobie wigc, ze ziemie wschodnie zostaja zaatakowane
przez Zakon Rycerzy Demokratycznych, wystepujacych w obronie
prawa naturalnego, zgodnie z ktérym legalna wladza moze by¢
oparta wylacznie o jej uprzednia akceptacje przez rzadzonych,
oraz obiecujacych, ze jesli wygraja rozpoczeta przez siebie wojne,
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zorganizujg wolne wybory. Ich celem nie jest nawracanie pokonanych,
ale zmiana systemu wladzy; nie s3 wyznawcami jedynej prawdziwej
religii, a raczej rzecznikami jedynej moralnie uzasadnionej teorii
polityki. Jesli cheecie historycznych przykladéw tego rodzaju zdarzer,
pomyslcie o Armii Czerwonej, zmierzajacej w kierunku Warszawy
w 1920 roku, aby zaprowadzi¢ w Polsce komunizm, badz tez o armii
amerykanskiej, maszerujacej na Bagdad w 2003 roku, aby wprowadzi¢
w Iraku system demokratyczny. I oto druga teza tego artykulu: wojny
tego rodzaju, podobnie jak wojny pietnastowiecznych Krzyzakéw, sa
wojnami niesprawiedliwymi i s3 nimi z powodéw w sposéb znaczacy
analogicznych do tych, ktére przedstawia Pawel Wiodkowic.
Muszg jasno okresli¢ zakres owej drugiej tezy. Nie cheg wykluczaé
ani potepia¢ wojen noszacych cechy interwencji humanitarnych.
Gdyby poganscy wladcy z rozpatrywanego przeze mnie przykladu
analogicznego do pi¢tnastowiecznych wojen krzyzackich
przeprowadzali masowe mordy, dopuszczali si¢ gwaltéw i stosowali
terror, wojna z nimi, nawet wtedy, gdyby byla prowadzona przez
wojownikéw nieuznajacych jedynej slusznej teorii polityki, bytaby
z pewnoscig usprawiedliwiona. W nastepstwie takiej wojny rzadzacy
owym krajem zbrodniarze musieliby zosta¢ odsunigci od wladzy,
i byloby dobrze, gdyby zostali zastapieni przez rzad, ktéry uzyskalby
wezesniej akceptacje mieszkaricéw tego kraju. Oczywiscie tego
rodzaju usprawiedliwienie wojny moze by¢ réwniez pretekstem —
jak w przypadku o$wiadczenn hiszpanskich zdobywcéw Ameryki
Srodkowej z XVIwieku, ze walczyli, aby zakoniczy¢ rytualne ofiary
z dziewic sktadane béstwom pogariskim (oraz innym naruszeniom
prawa naturalnego). Nie trzeba dodawa¢, Ze po odniesieniu zwyciestwa
nie sprawowali oni rzadéw za zgoda rdzennych Amerykanéw. Nie chee
tez wyklucza¢ zmiany wiadzy po pokonaniu agresywnych reziméw
wojskowych, jak mialo to miejsce po II wojnie §wiatowej w przypadku
Niemiec i Japonii. Chcialbym natomiast wykluczy¢ wojny przeciwko
autokratom i oligarchom, jak réwniez przeciw rzadom starszyzny
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religijnej i rad medrcéw, ktérzy ze swoimi poddanymi i sgsiadami
wspdlzyja ,spokojnie” i ,,pokojowo™*.

Jedyna stuszna teoria polityki nie uprawnia tych, ktérzy ja poznali,
do rzadzenia $§wiatem, czy tez do ustanawiania wszedzie jedynego
slusznego systemu politycznego, podobnie jak jedyna prawdziwa
wiara nie uprawnia jej wyznawcéw do sprawowania powszechnych
rzadéw. Argument ten w formie religijnej brzmialby w sposéb na-
stepujacy: Bég-Stworzyciel stworzyl mezczyzn i kobiety, obdarzajac
z kolei ich wszystkich zdolnoscia do tworzenia wielu réznych syste-
méw politycznych oraz sposobéw zycia — jak réwniez do nazywania
ich dobrymi. Ten sam argument w postaci §wieckiej otrzymalby
nast¢pujace brzmienie: natura ludzka niesie ze soba dajace sie racjo-
nalnie uzasadni¢ prawo do ksztaltowania spoleczenistw i wspélnot
politycznych na wiele réznych sposobéw oraz do zycia w pokoju
w ich obrebie. Nieobecnosé w takich krajach jakiejkolwiek znaczace;j
opozycji, czy tez ognisk buntu lub rewolucji, powinni$my traktowaé
jako wystarczajacg oznake przyzwolenia ich mieszkaricéw na spra-
wowane nad nimi rzady, a przynajmniej jako znak swoistego kul-
turowego ,dopasowania” tych spoleczeristw do wlasnych systeméw
politycznych — réwnoznaczny z zakazem interwencji z zewnatrz.
Nie jest to oczywiscie zakaz krytyki ideologicznej. Dla przyktadu,
rzady rady medrcéw religijnych nie wydaja mi si¢ dobrym systemem
politycznym, i jestem w pelni gotéw, by wyjasni¢ swoje stanowisko,
ale jakiekolwiek wyjasnienia przedloze, nie moga by¢ one nigdy
powodem do wszczynania wojny przeciwko owym medrcom. Tego
rodzaju atak — parafrazuj¢ tutaj Wlodkowica — ,bez sprawiedliwej
przyczyny, nie godzi z sobg milosci blizniego (...), bliznimi za$ na-
szymi sg wedle Prawdy zaréwno demokraci jak i nie-demokraci,

24 Powyzszy wywod jest, w mysl moich zamierzen, spojny z tym, co napisatem wiele lat
temu w Wojnach sprawiedliwych i niesprawiedliwych (M. Walzer, Wojny sprawiedliwe
i niesprawiedliwe, ttum. M. Szczubiatka, Warszawa 2010; wyd. ang. Just and Unjust Wars,

Basic Books, New York 1977). W trakcie pracy nad tg ksiazka uczeszczatem do szkdt wraz
z katolickimi teoretykami wojny sprawiedliwej.
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bez réznicy”. Tak wigc np. wojna z irariskimi ajatollahami nie by-
taby wojng usprawiedliwiong — chyba ze rozpoczeliby oni kampanie
masowych mordéw skierowang przeciwko Kurdom, zoroastrianom,
bahaitom czy wyznawcom innych odtaméw islamu, badz tez zaata-
kowali swoich sgsiadéw.

Sprébujmy rozszerzy¢ nieco ten argument. Jak juz wyzej wska-
zalem, krytyka autokratycznych i oligarchicznych reziméw jest cal-
kowicie uzasadniona, moze nawet konieczna. Czy nalezy zada¢ od
przedstawicieli takich reziméw, by zezwalali na przyjazd do swoich
krajéw krytykéw wlasnych rzagdéw — tak jak, wedtug Wiodkowica,
nalezy zada¢ od poganskich wladcéw, by zezwolili na gloszenie
Ewangelii w ich krajach? Czy cenzura lub tlumienie krytyki uspra-
wiedliwiajg wojneg? Chee powiedzie¢ wyraznie, Ze nie, i uwazam, ze
takiej samej odpowiedzi powinno si¢ udzieli¢ na pytanie pokrewne:
Czy n¢kanie lub przesladowanie lokalnych demokratéw — a wigc
zdarzenia majace miejsce w wielu autorytarnych rezymach, uzasad-
niajg inwazje Rycerzy Demokracji? Odpowiedz znowu powinna by¢
negatywna. Twierdzenia tego rodzaju byly zbyt cz¢sto pretekstem
do wojen imperialnych. Zwyklemu (,spokojnemu”) autorytaryzmowi
powinno sie przeciwstawia¢ ideologicznie, politycznie, dyplomatycz-
nie — ale nie militarnie. Bowiem $mier¢ i zniszczenie to rezultaty
dzialari wojskowych, ktére s3 znacznie bardziej prawdopodobne, niz
zaprowadzenie w danym kraju demokracji. W tym miejscu zacytuje
Wiodkowica bezposrednio i pozostawi¢ Czytelnikowi sformulowanie
odpowiedniej wspélczesnej parafrazy: ,[ W Jierni Chrystusowi w celu
pelnienia stuzby wojennej, wierzac, ze oddaja hold Bogu, schodzg si¢
ttumnie [do bitwy] i spokojny naréd niewiernych z okazji szerzenia
wiary katolickiej, jest okrutnie atakowany. Stad wynikaja zabdjstwa
(..) nastepuja rabunki i nieskoriczone inne niegodziwosci™.

A zatem argument przeciwko Krzyzakom i wojownikom dzi-
hadu stosuje si¢ réwniez do uczestnikéw krucjat §wieckich, ktérzy

25 P. Wtodkowic, Saevientibus, dz. cyt., 3.
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s3, jak sadze, znacznie nam blizsi, niz uczestnicy wczorajszych czy
dzisiejszych krucjat religijnych. Jest to bardzo stary argument; byt on
przedstawiany wielokrotnie w dziejach ludzkosci — czesto z wielka
zarliwoscig i zapalem: a mianowicie, Ze zgodnie z rozumem natural-
nym zwierzchnictwo polityczne nalezy do wszystkich ludzi; ze wszy-
scy ludzie, bez wzgledu na swe wierzenia (czy tez, jak dodaliby$my
dzisiaj, na swoja rase¢ lub swoja ple¢) maja prawo do wzigcia udziatu
w ksztaltowaniu réznorodnych form tegoz zwierzchnictwa; ze przed-
siewziecie to przynosi w efekcie rézne rezultaty; ze wspoélistnienie
réznic, o ile ma pokojowy charakter, stanowi jedng z centralnych
wartosci ludzkich; i wreszcie, ze jest bardziej prawdopodobne, iz
dazenie do usunigcia tych réznic motywowane jest zadza domina-
¢ji, niz miloscig ludzkosci. Cho¢ wszystkie te konstatacje wynikaja
w istocie z rozumu naturalnego, nie sa one oczywiste. Musimy ich
bronié¢ — raz jeszcze — z zarliwoscia i zapalem.

ttumaczenie z angielskiego: Adam Cebula

BIBLIOGRAFIA

Ali R., Stuart H., 4 Guide to Refuting Jibadism Critiquing Radical Islamist Claims
to Theological Authenticity, The Henry Jackson Society, London 2014.

Wiodkowic P., Ad Aperiendam, w: Pisma wybrane Pawta Wodkowica, t. 1, red. Lu-
dwik Ehrlich, Instytut Wydawniczy PAX, Warszawa 1968, 144-259.

Wihodkowic P., Opinio Ostiensis, w: Pisma wybrane Pawta Wodkowica, t. 1, red. Lu-
dwik Ehrlich, Instytut Wydawniczy PAX, Warszawa 1968, 113-137.

Wrhodkowic P., Saevientibus, w: Pisma wybrane Pawta Wodkowica, t. 1, red. Ludwik
Ehrlich, Instytut Wydawniczy PAX, Warszawa 1968, 1-98.

JUST WAR AND HOLY WAR: AGAIN
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philosopher/theologian, about the justice of war (jus ad bellum). It defends his claim that
natural reason sets limits on warfare and, specifically, bars holy wars, like the crusades of
the Teutonic Knights - and, by extension, the wars of jihadist militants today. It also bars
the ideological crusades of secular militants.
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JUST WAR IN THE CLASSICAL WORLD: GREECE AND ROME

Abstract. ‘War is hell’ is one of the mantras used to offer an explanation for the lack
of ethical guidance in the radical antagonism involved in that human conflict known as
war. Throughout the history of mankind, there has been an effort to introduce ethical
considerations in war-waging. However, humanity has assisted, defenseless, to the greatest
injustices and disasters once and again. This situation highlights the problematic issues and
paradoxes of the concept of “just war”. Our purpose here is to analyze the origins of this
concept in the Greek ethical reflection during the Peloponnesian War and in the justification
of the Roman expansion during the founding of the Roman Empire.

Keywords: just war, philosophy, Peloponnesian war, Roman imperialism, Cicero, Thucydides

1. Introduction. 2. Critical reconsideration of just war in ancient Greece. 3. Just war as
a justification of Roman imperialism. 4. Conclusion.

1. INTRODUCTION

'The concept of “just war” can be considered in itself as a contradictio
in terminis, since it seems there is no place for justice in the radical
antagonism that war implies. However, attempts to shape the idea of
just war have been a constant during the last XXII centuries, trying
to introduce critical reasoning where there seems to be only place
for injustice, wrong and outrage. Nevertheless, the purpose of this
paper is to outline two different sets of considerations or ideas about
war and its justice in the classical world. We will be dealing with
two different stances. On the one hand that of the Greeks in the
fifth century B.C., who were engaged in a bloody civil war. On the
other hand we will focus on the Romans in the first century B.C,,
who were building an empire. Despite the considerable lapse of time
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between these two events, there are some moral similarities that we
will highlight in due course.

'The original sources of information, Thucydides and Cicero, wrote
their own analysis of the question of war and justice. Compared
to Herodotus (the other great historian of classical Greece),
Thucydides’ analysis offers a number of benefits from a contemporary
perspective: he is more rigorous and tries to be more objective by
confronting different opinions. Cicero, on the other hand, is honest
in his presentation. He doesn’t try to introduce exogenous elements in
the concept of war for hegemony or domination. One challenging task
facing us today is to settle whether the situation has changed or not.

2. CRITICAL RECONSIDERATION OF JUST WAR IN ANCIENT GREECE

The Peloponnesian war was a civil war that lasted almost three
decades. To my knowledge it is one of the first civil wars for which
we have a detailed chronicle, recorded in Thucydides’ magnificent
book: The Peloponnesian War'. Thucydides (unlike Herodotus,* the
other great historian of the classical period) provides an account that
offers a number of advantages from a contemporary perspective: he
is more rigorous and attempts to be more objective by comparing
different opinions. Clear, tangible evidence of his rigor and precision
can be found in the texts about the Mytilene episode quoted below.

Let’s move directly on to the main topic of this paper, i.e. the issue
of war and its justice in the classical world, beginning in this section
with Ancient Greece. By way of background, in the midst of the
fratricidal conflict between Athens and Sparta the other Greek poleis
did not have any choice but to take up a stance in the unavoidable
polarization of a conflict with such characteristics. We will not discuss
the reasons for this antagonism, the imperial interests of Athens or

1 Thucydides, The Peloponnesian War, Oxford 2009.
2 Herodotus, The Histories, London 2003.
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the Spartan idea of instituting oligarchies throughout the whole
Hellas. What is interesting to us here is a specific episode of this
war, which is highly paradigmatic of the understanding of war that
the Greeks used to have. It is an event that has not been taken into
account very often in the scholarly literature, and I am going to call
it The Repression of Mytilene.

Mytilene was a Greek polis in the Lesbos Island, and an ally of
Athens at the beginning of the hostilities. Allegedly, a Spartan agent
called Saleto managed to persuade part of the population to rise
up against Athens. The Athenians were very concerned about this
situation and sent general Paches to reestablish normality in Mytilene
and the entire island of Lesbos. Paches defeated the Mitylenaeans,
conquered the city, arrested Saleto and sent him to Athens together
with other citizens whom he thought responsible for the uprising,
waiting for orders from the Athenian assembly to proceed with
the Mitylenians.

'The series of events that took place in the Athenian assembly when
Paches’ ships docked in the city port is what matters most here and
may raise our interest in a better understanding of Greek war. Soon
enough, the Athenians killed Saleto (the Spartan agent) and “they
debated what to do with the other men, and in their state of anger
they decided to kill not only the Mytilenaeans they had in Athens
but also every adult male in Mytilene, and to enslave the children
and women. They thought the offence of revolt was aggravated by the
fact that, unlike the others, this was not a revolt from subject status.™
This form of punishment was the harshest that could be expected .
What is missing here is that children were separated from adults and
placed close to the wheel of a cart. Then, the taller ones would be put

3 Michael Walzer paid attention to the main topic of the Melian Dialogue, but overlooked
the Mytilene episode . See M. Walzer, Just and Unjust Wars, New York 2006, 5-13.
4 Thucydides, op. cit., 145.
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to the sword®. Mothers and their children were also sold as slaves in
far apart places. Destruction of the very foundations of the city and
sowing the fields with salt were also part of this type of full penalty.

A trireme with these orders for Paches was sent to Mytilene.
'The orders ought to be executed immediately. “On the next day there
was an immediate change of heart. On reconsideration the Athenians
thought it a savage and excessive decision to destroy a whole city
rather than just the guilty [of the uprising].” This reassessment of the
decision made by the assembly may seem laudable and characteristic
of an advanced, democratic and human community as was Athens
in the fifth century B.C. However, as we shall see the true reasons
for it were not entirely kind, but selfish. Before moving on to the
response to the new debate in the assembly, it is worth exploring the
positions that were defended that day. On the one hand there was
Cleon urging to follow orders and destroy Mytilene. In defense of
this position, he pronounced a very eloquent speech: “I have often
thought on previous occasions that democracy is incapable of running
an empire (...) Worst of all for us will be if there is no constancy in
our decisions, and if we forget that imperfect laws kept valid give
greater strength to a city than good laws unenforced. The good sense
which comes with intellectual naivety is a more valuable quality
than the sophistication which knows no morals, and generally it is
the ordinary folk who make the better citizens compared with their
cleverer fellows (...) With reckless confidence in the future, and hopes
which exceed their capability but still fall short of their ambition, they
have declared war. They have seen fit to promote force over justice,
choosing to attack us at what they thought would be the moment of

5 This way to distinguish between children and adults in order to select them for punishment
can seem cruel and barbaric, or at least a relic of the past. However, during the recent
conflict in the former Yugoslavia in the 90’s, the Serbians examined whether children
had pubic hair in order to differentiate them from adults. Unfortunately, it is clear that
old methods of punishment are still carried out today.

6 Thucydides, op. cit., 145-146.
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their advantage, not for any wrong done them by us (...) That was
my contention on the first occasion, and it is my contention now that
you should not reverse what you have already decided. I urge you
not to fall victim to the three things most prejudicial to empire —
pity, addiction to argument, and fairness. Pity is properly reserved
as a mutual obligation between people of like mind, not for those
who will show no pity themselves and are necessarily in a state of
constant hostility. The politicians who delight us with their arguments
can still play their games over matters of less importance, but must
not be allowed to do so on an issue which will cost the city dear for
the cheap pleasure of listening to them, while they themselves take
a fancy reward for a fancy speech. And fairness is the way to treat
those who will become and remain our friends, not those who will
stay as they were, just as much our enemies as before. I make this
one point in summary. If you follow my advice, justice will be done
to Mytilene and your own advantage thereby served: if you decide
otherwise, it will be less of a kindness to them than a sentence passed
on yourselves. If they were right to revolt, you must be wrong to rule
them.”

It is fair to acknowledge the brilliant oratory shown by Cleon.
He defends strongly and skillfully the idea that it is necessary
to end Mytilene and destroy it completely. He even mentions that
Mitylenians have negated justice with the use of force. This is the first
mention of the word ‘justice’ in this episode. What is appalling in this
respect is that Cleon thinks it is fair to raze to the ground the rebel
city of Mytilene and subjugate its citizens. Let’s consider the opinion
of his opponent in the assembly of Athens that day, and whether or
not he introduces any idea of justice. After Cleon, Diodotus took
the floor. The day before he seemed (but was not) the Proxenus® of

7 bidem, 146-149.
8 The Proxenos was an ambassador representing a polis. Usually, the Proxenos was not
from the city he represented. Often, he was from the city in which he lived and where he
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Mytilene in Athens, and opposed the killing of the Mitylenians.
His magnificent oration begins as eloquently as Cleon’s: “I have no
criticism of those who have proposed a review of our decision about
the Mytilenaeans, and no sympathy with those who object to multiple
debates on issues of major importance. In my opinion the two greatest
impediments to good decision-making are haste and anger. Anger
is the fellow of folly, and haste the sign of ignorance and shallow
judgement. Anyone who contends that words should not be the school
of action is either a fool or an interested party — a fool, if he thinks
there can be any other way of elucidating a future which is not self-
evident; an interested party, if with a discreditable case to promote
he recognizes the impossibility of a good speech in a bad cause and
relies on some good slander to bully both opposition and audience.”

Diodotus’ beginning is brilliant and passionate. With the clear
objective of having the orders from the previous day revoked, he
continues his intervention: “I am here before you neither as the
advocate of the Mytilenaeans nor as their prosecutor. On any sensible
view the question at issue for us is not their guilt but the wisdom of
our response.”® And here comes one of the moral keys of the whole
episode: “I might prove them completely guilty, but I would not for
that reason urge their execution if it is not in our interests: I might
point to mitigating factors, but would not therefore recommend
sparing them unless that is clearly to the good of our city.”" The
interest and benefit for Athens is what will determine the future of
Mytilene: not human concerns, pity or compassion, but the interests
for war. According to this notion of justice, victory is above everything
else: achieving the ultimate goal of an armed conflict is literally

defended the interests of another city or polis with which he had family ties or hospitality
bonds. However, as we have mentioned Diodotus was not the Proxenos of Mytilene in
Athens.
9 Thucydides, op. cit., 150.
10 Ibidem, 151.
11 Ibidem.
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incompatible with any mention of Themis. In other words, justice
is relegated to war. It is obviously morally complex to think of the
concept of “just war” in these terms."? The argumentation of Diodotus
continues as follows: “I believe that the decisions we should be taking
are more about the future than the present. And on the very point of
Cleon’s insistence, that our future interest will be served by imposing
the death penalty as a means of preventing further revolts, I too reason
from our future security and insist on the opposite conclusion. I beg
you not to reject the practicality of my argument for the specious
appeal of his. In your present anger at Mytilene you might think his
argument has the attraction of justice. But we are not at law with
them, so justice is not in point: we are deliberating how to deal with
them to our practical advantage.”

In this last sentence summarizes the idea that we have been
exposing: the issue at stake does not concern justice, but a decision
to be made regarding Mytilene that is useful. And now Diodotus
openly declares the goal of his defense to withdraw the orders
to execute all Mitylenians: “In the cities of Greece the death penalty
is prescribed for many offences less serious than this and bearing
no comparison to it. Even so, hope still induces men to take the
risks, and no one has ever embarked on a dangerous scheme in the
conviction that he will not survive it (...) So either we must find some
still more powerful deterrent, or at least recognize that this deterrent
has no effect. Poverty leading through sheer necessity to the courage
of desperation; power leading through presumptuous pride to the
greed for more; these and the other conditions of life which hold
men in the grip of particular passions drive them with an irresistible
and overmastering force into dangerous risks (...) We should not,

12 This statement, which in some ways may seem excessive is one of the Basic theses that
we defend here. There is no justice in war; this concept was formulated as a justification
for its excesses.

13 Thucydides, op. cit., 151.
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therefore, allow any belief in the supposed efficacy of the death
penalty to distort our judgement, nor should we leave rebels no hope
of an opportunity to change their minds and make swift amends
for their oftence. Consider how things are now: if a city does start
a revolt and then recognizes that there is no chance of success, it
can come to terms when it is still able to refund our expenses and
continue to pay tribute in future. But if we go the other way, do you
not think that all will make more thorough preparations than they
do at present, and hold out to the very last under siege, if there is
one and the same result whether they submit early or late? And how
can it not be damaging to us to sit there spending money on a siege
without the possibility of terms, and then, if we capture the place,
to take over a ruined city, thus losing all subsequent revenue from
it? This revenue gives us our strength against the enemy. ‘So rather
than judging the off enders by the strict letter of the law, to our own
detriment, we should seek to ensure by moderation in our punishment
that in time to come we still have the financial resource of allied cities
capable of their contribution. For our mode of control we should not
rely on the rigour of law, but on practical vigilance.”"

In conclusion, Diodotus’ argument is that it is not worth
terminating the Mitylenaeans because this may alarm other poleis
that are in a similar situation. With the expectation of being razed
and destroyed by Athens, they may endure to the very end and not
easily give up if they are to fear the same punishment as Mytilene.
Morality and justice have no place in this speech. However, one
might argue that it still serves Themis (the goddess of justice) if
the outcome of the debate is a withdrawal of the terrible orders
carried by the triremes already underway to Mytilene. But Diodotus’
conclusion, interpreted in the right way, shows that that is not the
case: “Consider too a further great error you would make if persuaded
by Cleon. At present the common people in all the cities are on your

14 Ibidem, 152.
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side. Either they refuse to join the oligarchs in rebellion, or, if they
are forced to do so, they immediately form a potential opposition
to the rebels: so when you move to war against an apostate city
you have the populace as your allies. If you destroy the common
people of Mytilene, who had no part in the revolt and once they
were in possession of arms took their own decision to hand the city
over to you, you will first of all commit the injustice of killing your
benefactors, and secondly you will put the ruling classes in exactly
the position they want: when they take their cities into rebellion they
will then immediately have the common people on their side, since
you will have given advance notice that the same penalty applies
indiscriminately to the guilty and the innocent. Even if they were
guilty, you should pretend otherwise, to avoid turning into enemies
the one class of people who are still our allies.””

One would expect, as in the usual filmic rhetoric, the Athenian
assembly to openly show preference for the opinion of Diodotus.
However, this was not the case: “With the two views expressed so
evenly matched the Athenians continued to agonize over the decision
and the final show of hands was very close, but Diodotus’ motion was
carried.”® Mytilene was saved by a narrow margin. Another trireme
was quickly sent to avoid that the new orders reached a city already
destroyed. Fortunately for the Mitylenaeans, the second ship arrived
just when the Athenian general Paches was preparing to enforce his
original orders.”

15 lbidem, 153.

16 Ibidem.

17 Thucydides concludes the narration of this episode as follows: “At one they sent out
another trireme urgently, hoping that it would not arrive after the earlier ship and find the
city destroyed: the first trireme had a lead of about a day and a night. The Mytilenaean
envoys supplied wine and barley-meal for the ship and promised large rewards if they
made it in time. Such was the urgency of the voyage that they continued to row as they
ate, barley-meal kneaded with wine and oil, and took it in turns to sleep while others
rowed on. By good fortune there was no contrary wind. With the first ship in no hurry on
its horrible mission, and this second ship speeding in the way described, the result was
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A few years after the repression of Mytilene, a similar episode
involved Melos. Thucydides describes it in a few lines at the end of
book V: “About the same time the Melians again took another part of
the Athenian lines which were but feebly garrisoned. Reinforcements
afterwards arriving from Athens in consequence, under the command
of Philocrates, son of Demeas, the siege was now pressed vigorously;
and some treachery taking place inside, the Melians surrendered at
discretion to the Athenians, who put to death all the grown men
whom they took, and sold the women and children for slaves, and
subsequently sent out five hundred colonists and inhabited the place
themselves.”®

'The Melians were less fortunate and probably paid for the setbacks
that the war was bringing to the Athenians. There was no discussion
at the assembly in Athens on the future of Melos.

3. JUST WAR AS A JUSTIFICATION OF ROMAN IMPERIALISM

'The conception of war that took over Roman culture is different from
its Greek counterpart. Rome seemed concerned about providing an
ethical component to armed confrontation, including trying to find
a justification for the expansion of its legions by force. Here we will
only consider the opinion of Cicero on just war. Cicero deals with
this issue in some of his works including O the Republic, in which
he makes the following remark: “Tulio Hostilio created the law
governing the declaration of war, and this holly institution in itself
consecrated in the College of Fetial, so that if the war had not been

that the first ship arrived just enough ahead for Paches to have time to read de decree
and prepare to carry out the decision, but then the second ship put in shortly after and
prevented the slaughter. This was how close Mytilene came to destruction” (Ibidem,
154). It must be noted that those responsible for the revolt sent with the Spartan agent
Saleto were executed (around one thousand people) and that the walls of Mytilene were
destroyed.

18 Ibidem, 307.
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declared and intimated, it was taken as unjust and impious.”” In other
words, the justice of war is determined by its declaration. Warnings
of impending hostilities legitimate a confrontation, regardless of
their motives or purposes®’. The Japanese, who traditionally did not
notify nor declared war before their first attack (take, for example,
the Russian-Japanese war of 1905 or the attack on Pearl Harbor in
1941), would be outlaw warriors under this roman canon.

We can elaborate more on Cicero’s view: “Wars started without
a cause are unjust. A war cannot be made just if it is not intended
to avenge an insult or to avenge the enemy (...) No war is considered
just if it has not been declared and announced, or if the appropriate
proclaims have not been made.” This passage adds to the view of
justice just outlined the need to avenge an insult or repel an attack,
so that justice goes through in antagonism?®. I can think of several
objections to this account that I shall discuss. In philosophical terms,
something contingent is not necessary. The concept of justice cannot
be contingent, otherwise we would have to deal with a variable and
opportunistic right that lacks any value for humans. War, however,
has an inexorable aim that cannot be withdrawn: victory, the elation
of overcoming. Occasionally, the need to achieve victory will be
contingent and change according to the circumstances. In such
a case, if we assume that there is a ius in bello, this will become
incompatible with the very idea of justice because of its contingency
and variability. Furthermore, if victory is so terribly invariable and
necessary is its pursuit, such a ius in bello is going to be nothing
more than “a series of prudential recommendations similar to the
advice designed to mitigate to the most the personal discretion in

19 Cicero, The Republic, Oxford 2009, book I1, 17, 31. The fetial were priests endowed with
special powers only in the case of a declaration of war. For more information on these
priests, see G. Hacquard, Guia de la Roma Antigua, Madrid 1995, 92-94.

20 A.Cruz Prados, La razén de la fuerza, Madrid 2003, 140.

21 Cicero, op. cit., book 11, 23, 35.

22 A. Cruz Prados, op. cit., 140-141.
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the proceedings.”” As I see it, these “prudential recommendations”
do not fit the concept of justice and the expression dus in bello itself
seems to lack real meaning. If so, it has a meaning that is remote
from the concept of a pure ius . In other words, the concept appears
to be ad hoc and with a certain opportunistic character that gives the
impression of an attempt to provide legitimacy to war. Legitimacy
that only the winner achieves completely, as history has shown.
Another issue that emerges from reading Cicero is that the justice
of war is determined by a deep respect for the fetial ritual: “Roman
fetial laws appropriated the principles required to consider just a war.
The first two required that war will always be preceded by a formal
declaration, and that a prior complaint of violated rights must be
done.”* Scrupulous obedience to a system administered by priests was
the condition without which all legitimacy would be lost. It was first
of all necessary to warn the potential rivals about the requirements,
and wait for their response. In case they wouldn’t pledge to Rome’s
authority, it was possible to declare war, invoke god Janus in his
temple and open its doors (which wouldn’t be closed until the war
was over) to indicate that war was declared. This ought to be done so
that a war could be considered just with regard to religion and forms.
Nothing is said about its motivation. What does Cicero say about
the legitimate reasons for war? Interestingly, he makes the following
claim: “As for war, humane laws touching it are drawn up in the fetial
code of the Roman People under all the guarantees of religion; and
from this it may be gathered that no war is just, unless it is entered
upon after an official demand for satisfaction has been submitted or
warning has been given and a formal declaration made.”” As we can
see, there is no mention of the legitimacy of certain purposes over
others. It could not be otherwise in a period in which Rome was

23 R. Sanchez Ferlosio, Sobre la guerra, Madrid 2007, 293.
24 Cicero, On obligations, Oxford 2008, book I, 11, 36.
25 Ibidem, book I, 11, 34.
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forging its imperial domination of most of the known world. The
most we can find in Cicero is a demand for full rigor in complying
with the rules: “But when a war is fought out for supremacy and when
glory is the object of war, it must still not fail to start from the same
motives which I said a moment ago were the only righteous grounds
for going to war. But those wars which have glory for their end must
be carried on with less bitterness. For we contend, for example, with
a fellow-citizen in one way, if he is a personal enemy, in another,
it he is a rival: with the rival it is a struggle for office and position,
with the enemy for life and honour. So with the Celtiberians and
the Cimbrians we fought as with deadly enemies, not to determine
which should be supreme, but which should survive; but with the
Latins, Sabines, Samnites, Carthaginians, and Pyrrhus we fought
for supremacy.”

Cicero is honest in his statement. He did not attempt to introduce
exogenous elements in the concept of war for hegemony or domination.
What remains to be assessed today is whether the situation has
changed?”.

4. CONCLUSION

As we have seen in the previous pages, it is philosophically difficult
to approach the concept of a Just War without facing its contradictions.
We have discussed two difterent sets of considerations on war, namely
the Greek and Roman accounts, which lay the groundwork for our
own view. Both of them demonstrate that moral limits are frequently
transgressed to achieve the main goal during a conflict: victory.
Moral rules do exist to be respected. If we willingly ignore such rules
to achieve victory over our enemies, we have to admit that morality is

26 Cicero, On obligations, op. cit., book I, 12, 38.
27 See, for example, G. Bouthoul, Tratado de Polemologia, Madrid 1984.
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contingent on victory and, if so, a concept such as that of a Just War
is a “contradictio in terminis”, a vacuous idea and an empty proposition.

Moral philosophers strive to hold moral standards and to prevent
injustice in an armed conflict. But we have seen that such attempts
do not achieve their objective and are doomed to fail since wars
continue to imitate the models that the Greeks and the Romans
elaborated according to their own theoretical approaches to the
radical antagonism that is war.
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JUST WAR AGAINST INFIDELS? SIMILAR ANSWERS
FROM CENTRAL AND WESTERN EUROPE

Abstract. The aim of this paper is to take a closer look at the similitudes between the
ideas of Pawet Wtodkowic (Paulus Vladimiri) and Francisco de Vitoria concerning the
relations between Christians and infidels, especially on the issue of just war, and to advance
a hypothesis to explain such similarities.

Both scholars come from “frontier States” in the process of expansion and in close contact
with non-Christian peoples. They had therefore direct knowledge of these different human
groups. The equality between Christians and infidels, the right of all men to property and
self-rule as well as their freedom to accept faith, the idea of a community of mankind, are
some of the concepts developed by both thinkers. That is why they have been pointed out
as beginners of the modern ius gentium. At the end of the paper, | will advance a hypothesis
on the influence of Wtodkowic on Vitoria.

Keywords: Pawet Wtodkowic (Paulus Vladimiri); Francisco de Vitoria; ius gentium; just war

1. Two frontier countries. 2. Pawet Wtodkowic and Francisco de Vitoria. 3. The nature of
the infidels. 4. Religious freedom. 5. Private property and self-rule. 6. The existence of
a universal community of humankind. 7. Jus ad bellum. 8. Conclusions.

During the late Middle Ages and early Renaissance, European
intellectuals became fully concerned about the relations between
Christians and non-Christian peoples, as well as about the conditions
for a just war. This paper deals with the ideas of two of these thinkers:
Pawet Wiodkowic (Paulus Vladimiri) and Francisco de Vitoria, who
made significant progress in the development of ius gentium and,
especially, on the question of just war.

This article employs a comparative methodology in order
to highlight similarities and differences between them. I will
argue that the similarities are mainly due to circumstances such as:
(1) belonging to “frontier States”, in close relations with non-Christian
peoples; and (2) relying on similar sources to support their arguments,
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namely some well-known canonists as well as Aquinas. Moreover,
I'will suggest that Pawel Wlodkowic might have influenced Vitoria’s
thought.

I'will begin by exploring the similarities in the historical situations of
the kingdoms of Poland and Spain (1). After giving short biographical
information about Wiodkowic and Vitoria (2), I will compare their
sources and arguments (3). Finally, I will advance a hypothesis about
a possible influence of Wiodkowic on the Dominican scholar (4).

1. TWO FRONTIER COUNTRIES

What were the historical situations in Poland at the beginning of the
fifteenth century, and in Spain a hundred years later? Both countries
were “frontier” kingdoms in direct relation with non-Christian peoples.
In the East, Poland had dealings with Lithuanians, Samogitians,
Mongols and Tatars. Castille had always been a frontier kingdom wis
a vis the Muslim world. By the beginning of the sixteenth century,
the Spanish kingdom, recently unified under Charles, conquered the
recently discovered American continent and placed it under imperial
crown control.

'This common condition of “frontier States” is quite important.
It shaped political and religious strategies in both countries.
In Poland, it allowed fruitful contacts with the east and contributed
to the country’s exposure to different cultures. Dariusz Kolodziejczyk,
in his paper Entre 'antemurale Christianitatis et la raison d Etat. Lidée
de Croisade en Pologne aux XVe et XVlIe siécles, proposes to look at
eastern cultures with rich intercultural and inter-religious traditions.
He states that they were more open-minded than Western European
cultures, which were much more homogenous.! The frontier condition

1 D. Kotodziejczyk, Entre lantemurale Christianitatis et la raison d’Etat. Lidée de Croisade en
Pologne aux XVe et XVie siécles, in: L'Europe centrale au seuil de la modernité: Mutations
sociales, religieuses et culturelles. Autriche, Bohéme, Hongrie et Pologne, fin du XIVe
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also meant that Poland was the nation from which the Church hoped
to extend to Eastern Europe and Asia.

'The Spanish case is different because its “frontier” was another
continent, the “New World”. This was a much bigger area in which
to settle down, establish relations with new people and evangelize
them. Nevertheless, the notion of a frontier was deeply imprinted in the
Spanish character because of the Reconquista process. The centuries-
long coexistence between Christians and Muslims in the Iberian
territory made people grow accustomed to live with “others” with
different cultures and religions. This fact undoubtedly influenced the
process of conquest and colonization of the New World territories.

In both cases, evangelization was a crucial issue and the way
to accomplish it a key problem. In Poland, two styles of evangelization
were implemented: on the one hand a pacific process carried out by
the religious orders settled in Poland; on the other hand conversion
through force and armies led by the Teutonic Knights. Wiodkowic
accused the latter — also called Crucifers — of heresy because they
disobeyed the Commandments “Thou shall not kill” and “thou shall
not steal”. This was one of the arguments used to accuse the Teutonic
Order of heresy.?

As for Spain, there were long discussions about the way conquerors
dealt with the Indians. The complaints reached the Emperor, and
the academics from the School of Salamanca gave their opinion on
this issue. Francisco de Vitoria wrote: “In truth, if the Indians are
not men but monkeys, they are incapable of injury. But if they are
men, and our neighbours, and as they claim vassals of the emperor,
I cannot see how to excuse these conquistadors of utter impiety and

siecle — milieu du XVle siecle. Actes colloque international de Fontrevaud (15-16 mai
20009), Rennes 2010, 19-26.

2 Cf. . Wtodkowic, Opinio Ostiensis, in: L. Ehrlich, Works of Paul Wladimiri, (a selection),
Warszawa 1968, 1, 128.
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tyranny; nor can I see what great service they do to His Majesty by
ruining his vassals.”

In this passage, Vitoria affirms the humanity of the Indians.
Moreover, he states they are the Emperor’s vassals, a condition that
Queen Isabella had granted them after Columbus’ voyages. Therefore,
he accuses the conquerors of tyranny because of the cruelty inflicted,
and considers this an act of great injustice that makes restitution
obligatory.

In short, both countries were frontier kingdoms deeply involved
in the evangelization process, with a group of intellectuals mostly
concerned with the fact that non-Christians were being treated
inhumanly by Christians. Unjust wars against them and forced
conversions led these intellectuals to claim for a change.

2. PAWEL WLODKOWIC AND FRANCISCO DE VITORIA

Pawet Wiodkowic* (1370-1436) studied law and canons at Prague
and Padua, where he was a pupil of the famous canonist Cardinal
Zabarella. In 1411, he obtained the degree of Doctor of Decrees
and shortly afterwards he was appointed Rector of the Jagiellonian
University. The king of Poland sent him on various diplomatic
missions, the most important of which was an embassy to the

3 F. de Vitoria, Letter to Padre Arcos, in: Vitoria: Political Writings, red. A. Pagden
& J. Lawrance, Cambridge 2001, 333.

4 For a thorough account of of Pawet Wtodkowic’s life and work, see: S. Belch, Paulus
Vladimiri and his Doctrine Concerning International Law and Politics, London 1965;
L. Chollet, Paul Vladimir (Pawet Wtodkowic) au Concile de Constance: une tradition de
tolérance religieuse en Pologne et en Lituanie, Paris 2010; K. Ozdg, The Role of Poland
in the Intellectual Development of Europe in the Middle Ages, Krakow 2009; F. Russell,
Paulus Vladimiri’s Attack on the Just War: A Case Study in Legal Polemics, in: Authority
and Power: Studies on Medieval Law and Government. Presented to Walter Ullmann
on his Seventieth Birthday, red. B. Tierney & P. Linehan, Cambridge 1980, 237-254; W.
Sieradzan, Arguments and Counter-Arguments. The Political Thought of the 14th-15th
Centuries during the Polish-Teutonic Order Trials and Disputes, Torun 2012.
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Council of Constance (1414-1418), which was the occasion for his
most important writings: Saevientibus and Opinio Ostiensis.

Francisco de Vitoria® (1486—-1546) studied theology in Paris and,
despite being quite young, was appointed to the Chair of Theology
in Salamanca, where he taught until his death. He worked in the
Thomist tradition , but was thoroughly open-minded and able
to appreciate and integrate new ideas from Christian Humanism.
He is best known for his Relectiones, the lectures that took place on
feast days. Among these, De Potestate Civili, De Indis and De Iure Belli
are the most famous. However, his regular courses on different parts
of Aquinas’ Summa Theologiae are also a very important source for
studying his views . He did not leave any writings; we only have the
notes taken by his students. Vitoria was mainly a moral theologian,
though he knew and employed juridical principles in his arguments.

Vitoria’s Relectio de Iure Belli is a complete treatise on the subject of
war. However, his arguments specifically concerning just war against
the infidels are developed in De Indis: that is why I will primarily
look at the latter in my analysis of his account.

Notwithstanding the different fields of expertise of these two
authors, they have a similar scholastic style of arguing and rely on
the same sources: among canonists, they both mention the Decretum
Gratiani, the Decretals of Gregory IX, Innocent IV, and Johannes
Andrez. Among theologians, they rely mostly on Thomas Aquinas.

5 There is an extensive bibliography on Francisco de Vitoria’s political thought. Some of
the latest studies are: J. Cruz Cruz, Delito y pena en el Siglo de Oro, Pamplona,2010;
L. Ferrajoli, LAmerica, la conquista, il diritto. Lidea di sovranita nel mondo moderno, in
http://www.rivistameridiana.it/files/Ferrajoli,-L-America,-la-conquista,-il-diritto.pdf;
J. Muldoon, Vitoria and Humanitarian Intervention, Journal of Military Ethics 2(2006),
128-143; A. Pagden, La découverte de lAmérique. La transformation du temps et de
l'espace en Europe, Revue de synthese 129(2008)3, 421-436; |. Trujillo Pérez, Francisco
de Vitoria. Il diritto alla comunicazione e i confini della socialitd umana, G. Giapichelli
Editore, Torino 1997; L. Valenzuela-Vermehren, Vitoria, Humanism and the School of
Salamanca in Early Sixteenth-Century Spain. An heuristic overview, Logos 16 (2013)2,
99-125.
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3. THE NATURE OF THE INFIDELS

'The word “infidel” is a very precise one in the canonical vocabulary. That
is why it is necessary to explain how people in the fifteenth and sixteenth
centuries understood it. According to Cajetan, a well-known theologian
of the early sixteenth century, there are three kinds of infidels:
1. Those dependent de facto and de iure on Christians. They are
non-Christians living in Christian territories under their laws.
2. Those dependent only de iure, but not de facto, on Christians.
They are non-Christians living in places that belonged
to Christians in the past (e.g. Muslims in the Near East).
3. Those dependent neither de iure nor de facto on Christians
because they live in territories where Christ is ignored.

Infidels had different rights, depending on the place where they
lived. Canonists had different opinions on their rights and obligations,
especially for those in the third category above. While Innocent IV
stated that infidels remained in possession of their dominions (private
and public), Ostiensis claimed they had lost them with the advent
of Christ. These two opposite positions were the main views on this
issue in the Middle Ages, and both canonists were commented and
quoted over several centuries.

Both Wtodkowic and Vitoria consider infidels as equal members
of the human race, with the same rights and obligations as any other
human beings. They want to establish on a firm basis their claim
to the humanity of the infidels. While for Wiodkowic such a claim
results from the thesis that infidels belong to humankind, Vitoria
has to prove first of all that Indians are men.

The Polish scholar emphasises the equality between infidels
and Christians, grounded in their common human nature. In the
Saevientibus, he stresses that all human beings are proximi: Proximi
autem nostri secundum veritatem sunt tam fideles quam infideles indistincte®

6 P. Wtodkowic, Saevientibus, in: L. Ehrlich, op. cit., I, 59.
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Quoting the great medieval canonist Innocent IV, he says that all
men are free by nature and thus capable of dominium:” “infidels can
licitly, without sin, have dominions, possessions and jurisdiction,
because these have been made not only for the faithful, but for every
reasonable creature.”

Vitoria also argues for the human nature of American Indians,
which was a more delicate issue due to the fact that they looked
strange to Europeans in both appearance and way of life. In the
first part of his Relectio de Indis, pronounced in Salamanca in 1539,
he asks himself “whether these barbarians, before the arrival of the
Spaniards, had true dominion, public and private, (...) that is, whether
they were true masters of their private chattels and possessions and
whether there existed among them any men who were true princes
and masters of the others.”

In order to prove that the Indians had a right to private and public
dominion, he first argues in favour of their being rational: “They have
some order (ordo) in their affairs: they have properly organized cities,
proper marriages, magistrates and overlords (domini), laws, industries
and commerce, all of which requires the use of reason.”

Moreover, Vitoria says that if sometimes Indians look savage
or primitive, this is due to their lack of education: that is, it is not
a problem of nature but a cultural problem."

Both authors rely on the notion of natural law to argue for the
equality of Christians and infidels, and quote St. Paul, who said that
Gentiles, who had no law, followed the law impressed in their hearts:
“For when Gentiles who do not have the law, do by nature the things

7 A. Brett discusses the concept of dominium in Liberty Right and Nature, Cambridge
1997.
8 P. Wtodkowic, Saevientibus, in: L. Ehrlich, op. cit., I, 13.
9 F. de Vitoria, Relectio de Indis, in: Vitoria: Political writings, op. cit., |, §4.
10 F. de Vitoria, Relectio de Indis, op. cit., |, §23.
11 This idea is developed in F. Castilla Urbano, El pensamiento de Francisco de Vitoria.
Filosofia politica e indio americano, Barcelona 1992, 270-271.
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of the law, these, not having the law, are a law to themselves, in that
they show the work of the law written in their hearts, their conscience
testifying with them, and their thoughts among themselves accusing
or else excusing them.”"

Wiodkowic uses this notion especially to defend the rationality and
tfreedom of conscience of the infidels. Vitoria defends the rationality
of the Indians and stresses their responsibility as a free people: that
is why he says that if Indians do things that are contrary to natural
law, such as human sacrifices, they ought to be punished.”

Having clarified the nature of the infidels both authors proceed
to explore the consequences of their views.

4. RELIGIOUS FREEDOM

“It was by virtue of human free will through which a man was master
of his own acts, that he could be master of external things also.”** In
this passage, Aquinas makes clear that freedom is key to defending
not only private and public dominion, but primarily person’s acts,
among which are religious beliefs.

Wiodkowic and Vitoria wanted people to accept faith freely, after
good explanations and good examples of a Christian life. Infidels are
free and have to decide whether or not to accept Christianity as their
religion. If they choose not not accept it, this is not enough to set war
against them. To support their views both authors refer to Gratian,
who argues that the best way to lead infidels to conversion is the use
of soft methods: Non asperis, sed blandis verbis, ad fidem sunt aliqui
provocandi.” Later on, Innocent IV writes: Item licet non debeant

12 Rom, 2, 14-15.

13 Cf. F. de Vitoria, Relectio de Indis, op. cit., IlI, §15.
14 St. Thomas Aquinas, Sth, lla-llae, g. 66, 1.

15 Decretum Gratiani, dist. XLV, C. IlI.
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infideles cogi ad fidem, qua omnes libero arbitrio relinquendi sunt, et sola
Dei gratia in hac vocatione valet.'

Both authors maintain that faith must be received by free spirits.
Therefore, it must be preached without force. In the Sacvientibus,
Vladimiri writes: “It is not allowed to compel infidels by arms or
oppressions to embrace the Christian faith, for to take this way is
to wrong our neighbour, and bad things must not be done in order
that good things should result.””

In the Relectio de Indis, Vitoria states that faith should be preached in
non-violent ways and that preachers should accompany the Christian
message with the example of their virtuous life, a recommendation
that has often been overlooked in the evangelization process: “From
this, it does not appear that the Christian religion has been preached
to them in a sufficiently pious way to oblige their acquiescence, even
though many religious and other ecclesiastics seem both by their lives
and example and their diligent preaching to have bestowed sufhicient
pains and industry in this business.”®

Regardless, if the infidels refused to convert this would be no cause
for war.”” "However probably and sufficiently the faith may have been
announced to the barbarians and then rejected by them, this is still
no reason to declare war on them and despoil them of their goods.”
'This conclusion is expressed by St Thomas in his Summa Theologiae
II-11, 8, where he says that unbelievers who have never taken up the
faith such as pagans and Jews cannot be obliged to accept it.?° Both
authors quote a canon about the Jewish (c. 5 De Iudaeis, dist. 45) in
support of their views.

Infidels, however, have an obligation to receive preachers. Vitoria
says this obligation follows from the right to communicate ideas,

16 Innocent IV, Super Libros Quinque Decretalium, 111, tit XXXIII, cap VIII, 430 v.
17 P. Whodkowic, Saevientibus, in: L. Ehrlich, op. cit., I, 8.

18 F. de Vitoria, Relectio de Indis, op. cit., I, §14.

19 Ibidem, I, §15.

20 Ibidem, I, §39.
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whereas Wlodkowic thinks that, according to the natural law everyone
must worship the true God. Failure to receive preachers could be
a just cause for war, to be decided by the pope.?» Here Wlodkowic
relies on religious arguments combined with purely juridical ones.
He thinks that infidels must allow preachers in their territory because
the true God must be worshipped, but this contradicts his earlier
argument that faith is the result of free decision. Truth was above
freedom in medieval times, and Wlodkowic is a medieval man.

On the issue of liberty of conscience and religious toleration, there
is a clear difference between Wlodkowic and Vitoria. Probably due
to historical circumstances — Vitoria lived during the Reformation —
the Spanish scholar did not speak at all about religious toleration,
but only about the problem of the conversion of the Indians. On
the other hand Wtlodkowic, who lived in a country surrounded by
infidels, schismatics like the Hussites, and Orthodox, had to think
about toleration and have an opinion about this important matter.
He thought that it was preferable to maintain a friendly relationship
with people of different religions, because he understood that in this
way they would more easily come to the true faith. At the Council
of Constance he worked hard to try to reunify the Churches of the
East and West, which was not possible at the time.

5. PRIVATE PROPERTY AND SELF-RULE

Wias it allowed to begin a war in order to take over lands inhabited
by infidels? Some medieval intellectuals (e.g. Cardinal Ostiensis)
maintained that infidels had no dominion, and for that reason it was
lawful for Christians to take over the lands where they lived. On the
contrary, Innocent IV wrote that property (dominium) was a right
according to the natural law of reason; “civil law provided only the
forms of action through which property claims were pursued in court.

21 P. Wiodkowic, Opinio Ostiensis, in: L. Ehrlich, op. cit., I, 124.
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Hence (...) governments should not arbitrarily deprive their citizens
of property; a law in violation of a natural right was not valid unless
some just cause intervened.”*

Innocent also argued, in a very influential passage, that all peoples,
even infidels, had a right to acquire property and to form their own
governments. He wrote that God subjected all things to the dominion
of man as a rational creature. At first all was held in common, but
“property was introduced by occupation of things in bonis nullius or
by agreements.”?

Canonists and lawyers of the time, who had studied this issue,
thought that the division of properties was a law of ius gentium.
It became necessary because of original sin. It also assured that
the land would be well cared for and laboured. The existence of
private dominium was, therefore, a proof of reasoning and, thus, of
humankind. Some well-known canonists, such as Ostiensis, said that
when Jesus came to earth, all previous dominium ceased and only
Christians had the true dominium. This idea was accepted by many
academics. Wlodkowic dedicates a whole text to refute it — the Opinio
Ostiensis — where he writes: Verum quia hec opinio videtur sediciosa et
dat viam ad multas strages in populo et eciam ad rapinas commitendas
quia si non sunt domini istorum licebit cuilibet ea occupare et rapere etc.,
videtur igitur dec mageria plena periculis necessario declaranda per hoc
sacrum concilium.** Vitoria also writes against Ostiense’s views in his
Relectiones.”

Both Wiodkowic and Vitoria insist that infidels have res publicae
rightly established, with appropriate governors and laws, and that
it is not lawful to despoil their governments. They had to argue
against papal donations of infidel lands and government possessions

22 B.Tierney, The idea of natural rights. Studies on natural rights, natural law, and church
law, 1150-1625, Grand Rapids (MI) 2005, 143.

23 |bidem, 144.

24 P. Whodkowic, Opinio Ostiensis, in: L. Ehrlich, op. cit., I, 113-114.

25 Cf. F. de Vitoria, Relectio de Indis, op. cit., I, §2.
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to Christians. In the Polish case, the Emperor was also responsible
for some of these donations. The arguments they used were similar.

Wiodkowic writes: “Every one of these donations was by law
void, because made as to something that was not one’s own; for
another’s thing cannot be donated (...), for it is neither valid if done
to the prejudice of the true owner, for what one has not, one cannot
transfer to another.”?®

He affirms that infidels have true reigns and governments, and
that Christians have no right to despoil them from their legitimate
authorities. The division in political communities is a ius gentium
principle, and each must respect the others and live in peace with all
of them. Moreover, pagan kingdoms are legitimate and can be allies
of Christian kingdoms in just wars.

In the Spanish case, the main problem was that kings relied
on papal donations of American land as a legitimate title for their
presence in the New World. Vitoria explains the nature of the pope’s
authority and the limits of his jurisdiction. He emphasises that the
land belonged legitimately to the Indians, and that the pope was not
the lord of the world, and had no power to donate land that was not
his: “The pope is not the civil or temporal lord of the whole world in
the proper sense of the words lordship and civil power.”*’

'This is undoubtedly one of Vitoria’s most notable contributions
to European thought, and one that makes him a truly modern thinker.
He succeeds in distinguishing the secular from the spiritual, and tries
to ensure a sphere of autonomy for secular matters.

Wiodkowic and Vitoria agree in defending the private and public
dominion of the infidels. Therefore, the wars (either launched by
the Crucifers or the Spanish conquerors) motivated by a refusal
to recognize this right were declared unjust by both thinkers.

26 P. Whodkowic, Ad aperiendam, in: L. Ehrlich, op. cit., I, 234-235.
27 F.de Vitoria, Relectio de Indis, op. cit., Il, §3.
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6. THE EXISTENCE OF A UNIVERSAL COMMUNITY OF HUMANKIND

Wilodkowic and Vitoria acknowledge a community of all human
beings, regardless of race, place of birth or religion. This new kind
of community is called by Pawet Wlodkowic societas humanae and
by Vitoria fotius orbis. Both ground it in the common condition of
all human beings, on their equality, and on friendship, which is the
natural relationship among them. Surprisingly, they quote the same
verse of the Scripture to signify this reality: “All animal loves its
kind” (Eccli 13). They consider friendship between Christians and
infidels as part of the natural law.

Having established the existence of such a community, both authors
draw some conclusions. In the first place, they think friendship is the
basis for legitimate alliances with infidels. Wlodkowic defends the
legitimacy of the alliance between Poles and their pagan neighbours
against the Crucifers. In the Saevientibus, he asks whether “a Christian
may without sin use the aid of infidels for the defense of himself and
his land”. In his answer, he recalls Johannes Andrez: “I consider that
pacific infidels, (...) can in case of imminent necessity licitly be called
upon”. To this he adds: “Likewise, conversely, in a just war infidels
are aided by the faithful.”*

In his response to the Crucifers, Quoniam error, the Cracovian
master develops this argument. He says the relationship with infidels
is not prohibited because the law of the societas humanae establishes
it, that is, he puts the natural law over positive laws, ecclesiastical or
civil. The Polish alliance with the infidels against the Crucifers is,
therefore, legitimate.?’

Similarly, Vitoria states: “There can be no doubt that fighting on
behalf of allies and friends is a just cause of war, as Cajetan declares

28 P. Wiodkowic, Saevientibus, in: L. Ehrlich, op.cit., I, 75-76.
29 Idem, Quoniam error, in: L. Ehrlich, op. cit., Il, 389.
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(in ST II.IL. 40.1 § 5); equally, a commonwealth may call upon
foreigners to punish its enemies and fight external malefactors.”°

Friendship is also a main reason for an intervention in defense of
innocents, what we nowadays call humanitarian intervention.* This
would be a just cause for war, in Vitoria’s thought: “Another possible
title is founded either on the tyranny of those who bear rule among
the aborigines of America or on the tyrannical laws which work
wrong to innocent folk there, such as that which allows the sacrifice
of innocent people or the killing in other ways of uncondemned
people for cannibalistic purposes.”

For Wiodkowic, the universal community is not yet clearly
delineated. However, one thing is clear: he considers that there must
be a judicial authority to decide over conflicts between peoples. This
is a trace of the true community, with true power.

In Vitoria’s case, communitas orbis is better conceived. He claims
that the world is “somehow a republic” —“a/iguo modo est respublica™> —
and draws an analogy between the respublica and the orbis. This
communitas has its people (all inhabitants of the world), its law (the
law of the nations), its goal (the universal common good), and its
authority.

Justenhoven points out that Vitoria is the first author to use the
world orbis to refer to the whole world: “Originally, the term orbis was
used to describe the universal empire. (...) Using the classical term
orbis, Vitoria could make sure that his contemporaries understood
that he was talking about the New World in a sense that it was to be
part of the same community as the Old World. Old and New World,

30 F.de Vitoria, Relectio de Indis, op. cit., lIl, §17.

31 W. Bain discusses this issue in relation to contemporary problems in Saving the Innocent,
Then and Now: Vitoria, Dominion, and World Order, History of Political Thought 34(2013)4,
3-5.

32 F. de Vitoria, Relectio de Indis, op. cit., IIl, §15.

33 F.de Vitoria, De Potestate Civili, in: Vitoria: Political Writings, op. cit., §21.
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this is Vitoria’s key message, are to be understood as one community
in a similar way as the old ordis was.”**

Vitorias’ reasoning has in this feature its point of departure. This
definition of orbis comes from his De potestate civili (1528), one of
his first public lectures as professor at Salamanca. Victoria goes on
to argue that the world has the right to enforce laws, which are
those of ius gentium. Based on this idea of a universal respublica with
a corpus of laws, he formulates his arguments about the proper and
just relations among peoples inside this republic.

One of the key features of such a communitas orbis is the existence
of a common corpus of laws called 7us gentium: “that which natural
reason has established among all men, which is respected equally by
all men, and is called 7us gentium, the right that all peoples use.”

In Roman times ius gentium was the law applied to private relations
between Romans and foreigners, and was assumed to be grounded
in reason. When a universal community began to be conceived, it
started to be considered as the corpus of law applied to the relations
among peoples. The contributions of medieval canonists as well as
that of Vitoria were essential to bring about this shift in meaning.

Considering ius gentium, the Spanish scholar analyses what he
calls the “right to sociability and communication”, which for him
comprises the rights to trade, travelling, and migration, as well as
the right to communicate ideas, particularly religious ones. “If the
Spaniards have a right to travel and trade among the Indians, they
can teach the truth to those willing to hear them, especially as regards
matters pertaining to salvation and happiness.”

Another important issue that concerns the universal community
is the question of authority. In Wlodkowic’s view there is a kind
of universal community of kingdoms, united by ius gentium and by

34 H. Justenhoven, From Just War to Modern Peace Ethics, Berlin 2012, 128.
35 Inst. lust. 1,2, 1.
36 F.de Vitoria, Relectio de Indis, op. cit., IlI, §9.
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the Pope’s authority. He can punish infidels if they do not obey natural
laws.”” The universal authority has a judicial role in conflict resolution.
Every country must refer to this court to be sure of the legitimacy of
its demand of just war. There is a “prohibition of unilateral decisions
on the justice of one’s own case and on the admissibility of self-
defence: only a decision of a competent court authorizes the use
of force, even against a lawless attack.”® In addition to being the
supreme head of the Church, the Pope is also the judge in case of
troubles between kingdoms and can punish infidels if they do not
obey the natural law.*

Vitoria’s analysis of the way a universal authority would act in
the frame of the communitas orbis is not very clear. In fact, I think
this is one of the weakest parts of his relectio on just war. According
to Vitoria, once the prince has defeated his enemies (he thinks the
winner will always be the just one) he will be the arbitrator in the
dispute between his own kingdom and his enemy’s. The prince can
forego personal advantages, and rightly judge between the parties
involved. This is clearly utopian.

7. JUS AD BELLUM

'The question of the justice of war or jus ad bellum was posed by St.
Augustine and, from that time on, many medieval philosophers
and jurists wrote about it. The question was further specified in the
twelfth century, in the Decretum Gratiani, and later, in the work of
Raymond de Pefiafort and other lawyers and canonists. Aquinas
summarized all this research on just war in his Summa Theologie. War
was considered as a moral question and a question of justice: that is
why both theologians and jurists dealt with it. The reasons that could

37 P. Wtodkowic, Opinio Ostiensis, in: L. Ehrlich, op. cit., I, 122-123.
38 L. Ehrlich, Works of Paul Wiadimirii op. cit., LVIII.
39 S. Belch, Paulus Vladimiri and his doctrine, op. cit., 318.
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justify a war were specified by five criteria: “persona, res, causa, animus
and auctoritas’. 'This meant that only lay people could go to war; that
only an aggression or an in-iuria could be considered as a just cause;
that people should go to war with the right intention(not for revenge,
but to restore justice); and that a war was lawful only when declared
by the authority. These criteria provided a good framework to evaluate
Medieval warfare and, with small modifications, continued to be
used in the following centuries.

'The new conception of communitas orbis contributes to a better
understanding of the idea of a just war. In this framework, war is seen
as a failure in communication. It is not merely a question of iniuria of
one people to another, but rather a question of inuria to world peace
and the common good. When a prince goes to war, he represents the
totius orbis and his mission is to restore peace and justice, which have
been endangered by another governor. Vitoria develops this idea in
his Relectio De Iure Belli. After stating that “there is a single and only
just cause for commencing a war, namely, a wrong received,™® he goes
on to say that war should be started bearing in mind the “good of
the whole world. There would be no condition of happiness for the
world, nay, its condition would be one of utter misery, if oppressors
and robbers and plunderers could with impunity commit their crimes
and oppress the good and innocent, and these latter could not in turn
retaliate on them.™

According to both Vitoria and Wlodkowic, there can be no just
war against infidels based only on religious differences.* Vladimiri
recalls the arguments put forth by Raymond de Pefiafort® and criticizes
Ostiensis, who defends the thesis that any war against infidels who do
not recognize the Emperor or the Pope is a just one.** Vitoria condemns

40 F. de Vitoria, Relectio de lure Belli, in: Vitoria: Political Writings, op. cit., §13.
41 1bidem, §1.

42 |bidem, §10.

43 P. Whodkowic, Opinio Ostiensis, in: L. Ehrlich, op. cit., I, 130-131.

44 |Ibidem, 113.
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the Spanish conquerors who would wage war against defenceless Indians
when they do not accept the Christian faith.

'The iniuria considered by these authors are the failure to receive
preachers and the damage done to other persons or peoples (e.g. human
sacrifices). I Imposing the Christian faith, ravaging territories and goods,
and deposing local governors are explicitly excluded from the idea of
a just war and firmly condemned.

Wiodkowic and Vitoria succeed in applying just war theories to shed
light on pressing problems of their time, including the activities of
the Teutonic Knights and the behaviour of the Spanish conquerors in
America.

8. CONCLUSIONS

In this paper, I have tried to draw a parallel between the views
of Pawel Wiodkowic and Francisco de Vitoria on the issues of zus
gentium, infidel rights and just war.

Historical analogies and especially a common intellectual
background have been pointed out as the sources of the similarities
between their accounts. Their ideas on the nature of the infidels, the
legitimate way of preaching and receiving the faith, the community of
mankind, and just war show that they share a rich common ground
despite geographical and political differences.

Although their similarities can be explained through this common
ground, it is also possible to advance another hypothesis. Could Pawet
Witodkowic have had an influence on Vitoria? Did Vitoria become
acquainted with Wlodkowic’s writings during his studies in Paris?

Authors like Winiarsky, Wielgus, Belch, Muldoon and Dufour®

45 Vid. A. Dufour, Droit international et chrétienté: des origines espagnoles aux origines
polonaises du droit international. Autour du sermon De bellis justis du canoniste
polonais Stanistas de Skarbimierz (1360-1431), in: The Roots of International Law / Les
fondements du droit international. Liber Amicorum Peter Haggenmacher, red. P. Dupuy,
V. Chetail, Brill on line Source, 2013, 95-119, http://catalog.lib.ku.edu/cgi-bin/Pwebrecon.
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discuss this issue. Some of them do suggest Vitoria could have beeen
influenced by Wiodkowic, yet no one has proved it. The question is
still open for research.

In any case, the similarities between both thinkers disclose new
ways of dealing with the problem of “the Other” in the late Middle
Ages, and enable us to consider European thought as a whole, much
more connected than we initially believed.
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Abstract. The article explores Hans Kelsen’s theory of just war (bellum justum). It addres-
ses the question of how and why the leading modern positivist thinker in fact embraced
a key natural law theory, the concept of just war. In exploring this question, it collates
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1. Introduction. 2. Paulus Vladimiri’s just war theory. 3. Kelsen's assumptions on international
law. 4. The role of the bellum justum doctrine in Kelsen's theory. 5. Is Kelsen a naturalist? 6. Re-
levance of Kelsen's concept of lawful war. 7. Conclusion.

1. INTRODUCTION

This article highlights the universality of the just war theory as
a source of theoretical inspiration for otherwise drastically divergent
ways of legal and philosophical thinking. It has influenced the work
of many of the great legal-philosophical minds of their times. One
of them was Professor Hans Kelsen, often described as “the best
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known lawyer of the 20th century™, and whose reference to the just
war theory will be the main subject of this analysis. Another was
the forerunner of Polish philosophy of law and the law of nations —
Paulus Vladimiri, appraised on this occasion of the 600-years jubilee
of his Corpus Diplomaticum, which was presented to the Council
of Constance in 1415. Vladimiri’s work on the just war theory will
serve as an exemplification of a classic medieval be/fum justum doctrine
and as a reference against which the Kelsenian use of the notion will be
analysed. On the face of it, the collation of these two may seem rather
odd - the two men are not only separated by five centuries in time
and ages of developments in legal philosophy, but also represent two
opposing schools of legal thought. While Paulus Vladimiri is closely
related to the scholastic legal naturalism of St. Thomas Aquinas,
Kelsen surely remains one of the pivotal figures of 20th century legal
positivism. Surprisingly though, the author of the modern extreme
positivist “pure” approach in the science of law took a strong stance
against the classical idea of the sovereignty of nation states and in
favour of the undisputed primacy of international law. This led Kelsen
to include in his theory the notion of just war. In 1934, he wrote: “[A]
nyone who rejects the theory of the just war denies, indeed, the legal
nature of international law™. 'This article addresses the question
of how and why the leading modern positivist thinker in fact
embraced a key natural law theory concept of just war. In the first step,
an outline of Paulus Vladimiri’s views on the just war question will be
presented. Secondly, an overview of two key theses of Kelsen’s theory
of international law will be given in order to provide the necessary
context for his use of the term be/fum justum. Next, the analysis will
move to answering the question of whether Kelsen’s position might

1 A. Bosiacki, Wstep, in: H. Kelsen, Czysta teoria prawa, ed. A. Bosiacki, trans. R. Szubert,
Warszawa 2014, 7.
2 H. Kelsen, The Legal Process and International Order, London 1934, 10.
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in fact be described as naturalist. In the last part, I will add to some
criticism of Kelsen’s use of the term “just war”.

2. PAULUS VLADIMIRI’S JUST WAR THEORY

In the course of discussion on the rich heritage of medieval philo-
sophy relating to the just war theory, Polish historical achievements
in this field are too rarely mentioned.? Probably the most outstanding
representative of the early Polish school of the law of nations is Pau-
lus Vladimiri, known also by his original name, Pawel Wiodkowic
(ca. 1370-1436). Vladimiri held a doctorate in law and a master’s
degree in liberal arts. He was a professor and Rector of the renewed
Jagiellonian Academy of Krakéw, and a graduate from the Universi-
ties of Prague and Padua. A true man of the Renaissance and clearly
ahead of his time, he demonstrated outstanding skills in diplomacy,
politics and philosophy. Paulus Vladimiri is most famously known
for acting as the spokesman for the Polish King in his dispute with
the Teutonic Knights. The series of powerful legal-philosophical opi-
nions presented by Vladimiri on behalf of the King of Poland before
the Ecumenical Council of Constance in the years 1414-1418 during
a lawsuit against the policies and actions of the Teutonic Knights in
the territories of the Baltic states remains his most frequently men-
tioned achievement.* Apart from that, Vladimiri led the life of a true
European of his age. For many of the early and later years of his life,
he travelled through Europe, studying, giving lectures and actively
participating in the practice of contemporary international relations as
the royal envoy to the Pope of Rome, advisor of the Polish delegation
in the arbitration proceedings in Buda in 1412, as well as a member
of the delegation and a representative of the Polish King during

3 Forone of the exceptions on the part of textbooks, see: D. Armstrong, T. Farell, H. Lam-
bert, International Law and International Relations, New York 2007, 48-49.
4 Cf.R. Bierzanek, J. Symonides, Prawo miedzynarodowe publiczne, Warszawa 2003, 43.
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the conclusion of the act of the Polish-Lithuanian union in Horodlo
(1413). Later, He stayed in Rome as the ambassador of the Polish
King until the end of 1426, where he participated in the proceedings
of the beatification of the Polish Queen St. Jadwiga. He also served
as the canon and prebendary of the Church of Poznan.?

'The Key to understanding Vladimiri’s doctrine of just war and his
wider view of the law of nations was his deep humanism and groun-
ding in the fundamental assumption of the dignity of the individual
human person. As aptly noted by T. Jasudowicz: “[ T Jhe accent put on
the human being and her nature is so strong in Vladimiri’s writings
that somehow it determines his view of the law and the legal order
and its essence with particular regard to the law of nature constitu-
ting a necessary consequence of human nature and its protection at
the same time.” It is worthwhile to highlight the true universalism
of Vladimiri’s views on the equality of all people in their fundamental
rights to life, property, and their own beliefs and convictions — and
in a literal sense. In contrast to the prevailing views of his time, he
believed that all the people, including heretics and pagans, are entitled
to these rights and freedoms, because according to him, the principle
of Christian charity is not limited by faith.” Hence, extremely consi-
stently and systematically throughout his life, Paulus Vladimiri, both
on the legal and theological plains, battled all the arguments aimed
at justifying the Teutonic wars of aggression against “the enemies
of the Cross of Christ.” If it is not permissible to remove Jews or
non-believers from the protection of the law or to persecute them in
a Christian state, according to Vladimiri, they are even more entitled
to their own lands and countries, because “it is not allowed to deny

5 T.Jasudowicz, Sladami Ludwika Ehrlicha: do Pawta Wtodkowica po nauke o prawach
cztowieka, Torun 1995, I-1Il.

6 Ibidem, 19-20.

7 E.A. Wesotowska, Pawet Wtodkowic — wspdfczesne znaczenie poglgdéw i dokonan,
Ptock 2001, 28.



[5] FROM VLADIMIRI'S JUST WAR TO KELSEN'S LAWFUL WAR 81

them that which is granted by the law of human society.” The con-
sequences of these assumptions are far-reaching, putting to the fore
in the views of the scholar from Krakéw the principles of equality
and non-discrimination, as well as tolerance.’ They are valid not only
in the individual and nation-wide relations within a Christian state,
but also within the entire civitas maxima or the cosmopolitan world
society of all people.

Putting forward the argument that the gentiles and the neophytes
are entitled to their countries (lands) to the same extent as Christians,
because “originally all was common, and later things began to belong
to the one who took them in possession” was obviously intended
to consolidate the legality of the Polish-Lithuanian coalition®, but
it was also absolutely consistent and deeply rooted in legal natu-
ralistic thinking. It is even more interesting, however, that Paulus
Vladimiri directly attacked the Teutonic Knights by putting forward
a very progressive (if not revolutionary) argument that the Church
and its organisations “should not possess states” because this level
of concentration of power leads to lawlessness, looting and sin." In
other words, the tasks of the Church and the state are different,
and the state should not be involved in the spread of faith. In this
regard, Vladimiri may be seen as a precursor of the Enlightenment
thesis of the separation of Church and the state. The result of these
assumptions is the vision of the law of nations as the guardian of mu-
tual respect between nations and of basing relations between them
on voluntary treaties, which is a direct consequence of the principle
of charity. However, even given these convictions, Vladimiri was by
no means an inveterate idealist. He criticised the tactical or apparent
attempts at a truce on the part of the Teutonic Knights as detrimental

8 T.Jasudowicz, op. cit., 38-39.
9 Ibidem, 48.
10 E.A. Wesotowska, op. cit., 30.
1 Ibidem, 31.
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to the achievement of true peace.”? As an experienced diplomat and
lawyer, perfectly familiar with the realities of international rela-
tions, Vladimiri put a lot of effort into careful studies of the methods
of the settlement of disputes and conflicts. Nevertheless, during his
pleadings, he remained consistent and faithful to his anthropocen-
tric and irenistic views. Therefore, while accepting the idea of peace
as an intrinsic value, Paulus Vladimiri permits war that serves as
an instrument to achieve peace. He writes in Quoniam Error: “War is
waged to achieve peace. Be peaceful in war, so those whom you must
defeat are led through your victory to the utility of peace.”” This is
not, however, an unconditional thesis. On the contrary — Vladimiri
firmly believes that “in case of doubt”, we should presume that war
is unjust and therefore the reasons for starting it must be carefully
proven."* By these statements, he comes to formulate his version
of the doctrine of just war.

Like his contemporaries, Vladimiri took as his starting point
the assumptions already formulated by the previous Christian phi-
losophers, including primarily St. Thomas Aquinas. However, he
was probably much closer to some of the more pacifist-oriented early
tathers of the Church, such as Origen Adamantius, St. Ambrose and
Lactantius.” This affinity is visible in his firm belief in the general
illegality of war and the emphasis on using this instrument only as
a last resort. Secondly, Vladimiri argues for a substantial limitation
of the key prerequisite for a just war — the justa causa, by ruling out

12 In his letter to Bishop Zbigniew Olesnicki Paulus, Vladimiri wrote: “Consent of this kind
is not the end but rather the strengthening of evil, yes - even the beginning of it and
calling for all evil in the present, past and future; the beginning - because of the evil
it causes for the future. For such a consent, allegedly existing in truth, lies that it is
the true consent, as unfortunately its consequences often show.” K. Gorski, Z dziejéw
walki o pokdj i sprawiedliwos¢ miedzynarodowq - ostatnie stowo Pawta Wtodkowica o
Zakonie Krzyzackim, Torun 1964, 28-29.

13 Quote in: T. Jasudowicz, op. cit., 154.

14 Ibidem, 155.

15 E.A. Wesotowska, op. cit., 43.



[7] FROM VLADIMIRI'S JUST WAR TO KELSEN'S LAWFUL WAR 83

the so-called “holy war”, waged in order to spread the true faith by
“fire and sword”. The inadmissibility of religious reasons for war
stands even if permitted by the highest Christian authority, namely
the Pope.’ Of course, this does not mean that in the case of a just
war, an authorisation from the highest secular or spiritual power is
unnecessary; Vladimiri argues only that such consent cannot authori-
tatively and formally outweigh the moral substance of the justa causa
requirement. Obviously, just cause may not amount to the simple
desire to acquire new lands or goods, which is not more than theft
and plunder.” Besides the two negative premises for the just cause,
there is also a positive requirement of recta intentio, which exists
“when one fights out of necessity to achieve peace”. In other words, it
is acceptable to get involved in warfare “for charity, justice and obe-
dience, because war is not a sin in itself, but it is a sin to wage war for
plunder.”® It is also permissible to fight in the war for “repossession”
or “defence of the motherland.” Last but not least, Vladimiri also
rules out the possibility of warfare by the clergy. Moreover, he does
not carry out this analysis of the elements of the theory of just war
only in the abstract. A specific case study is conducted in his letter
to the Bishop Zbigniew Olesnicki, in which he discusses the requi-
rements as applied to the case of wars waged by the Teutonic Knights
against the Polish lands.”

However, the most critical and creative contribution of Vladimiri’s
legal mind to the doctrine of just war was noticed only in the 20®
century by legal scholars such as S. Belch, L. Ehrlich and T. Jasu-
dowicz. It is his emphasis on the procedural element in deciding
on the justness of a possible war. As mentioned above, Vladimiri
did not agree that the act of the authorisation of war is a sufficient

16 Ibidem, 44; cf. T. Jasudowicz, op. cit., 157.

17 T.Jasudowicz, op. cit., 157.

18 Quote in: Ibidem, 157-158.

19 See: List do Zbigniewa Olesnickiego, in: K. Gérski, op. cit.., par. 18-20.
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link in determining the validity of the cause. As he put it himself:
“What is required is the proof of the law or of fact. Proof of the law
cannot be given except by way of justice, namely by the evidence
carried out either by legal demonstration or by the court judgment
and, consequently, by legitimate declaration.” Such a proof can be
carried out before the relevant international authority, which admi-
nisters the appropriate sanctions, which, at the time of Vladimiri,
was the Council of Constance. This is true also as far as the facts are
concerned, because in the case of war, facts should never be considered
notorious and should always require proof. It follows that Paulus Vla-
dimiri puts forward a formal requirement for the recognition of war
as just by way of appropriate “legal proceedings”, which is consistent
with the aforementioned presumption of the injustice or illegality
of war. To this end, he suggests taking one of the two ways: either by
means of a judicial process as to the veracity of the facts (processus iu-
dicialis) or through an adversarial process (processus doctrinalis), which
is a dispute about the principles and standards that apply to the case at
hand.? In this proposal by the Rector of the Academy of Krakéw, one
can see not only an extremely progressive vision of the law of nations
and some elements of the idea of the rule of law at the international
level, but also a timely proposal that continues to be topical today. As
will be discussed below, this line of thinking is surprisingly linked
with the modernist “pure” science of law promoted by Hans Kelsen
in the course of the 20th century.

3. KELSEN’S ASSUMPTIONS ON INTERNATIONAL LAW

Hans Kelsen’s argument about the be/fum justum principle is groun-
ded in his general theory of international law, which rests on two

20 Quoniam Error, 11,308, in: T. Jasudowicz, op. cit., 158.
21 L. Ehrlich, Przedmowa, LV in: Pisma wybrane Pawta Wtodkowica, ed. L. Ehrlich, Warszawa
1968.
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central claims: the identity thesis and the primacy thesis. They will
be briefly presented below.

Identity thesis. Kelsen believed that the state and the legal system
are one and the same thing, because the state cannot be conceived
as a real person. State actions depend on the actions of individual
people, and these acts can be attributed to the state only if there is
a competence contained in the legal norm for an individual to act in
the name of the state. Therefore, there can be no state before the law.
Any description of sovereignty in relation to a de facto power or to any
social reality beyond the law is impossible methodologically, as well
as false for Kelsen.?? Sovereign legal order is the one that could not be
derived any further from any higher norm or order.?® Consequently,
sovereignty is simply a normative independence of a legal system.
There is no possibility that the state could be sovereign towards
the positive law, including international law, because the state (or
its personification) in Kelsen’s theory is dissolved in the law itself.

Primacy thesis. The obvious consequence of Kelsen’s methodolo-
gical position on sovereignty was also the monistic account of the re-
lation between international and state law. Through this theoretical
move, Hans Kelsen also solved the paradigmatic puzzle of the in-
compatibility of national sovereignty with subjection to international
law. The well-known sovereignty paradox states that if one belie-
ves that law is a system of coercive rules that enforce behaviour on
the part of its subjects in order to manage conflict between them,
then international law cannot be deemed as law proper, because its
sovereign subjects (the states) cannot be coerced by any superior power
to engage in law-prescribed behaviour. This is due to the fact that
there is no superior sovereign above them. Alternatively, the states
cannot be regarded as sovereign, and the world state is essential.

22 J. Von Bernstorff, The Public International Law Theory of Hans Kelsen. Believing in
Universal Law, New York 2010, 64.
23 |bidem, 65.
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'The middle position is that international law constitutes some other
“sort of law” or a set of standards that is in no way complete or all-
-encompassing.?* The states are bound by these rules only because
of the possibility of self-obligation. This implies, however, that their
will can be reversed, and that they can always “unbind” themselves
trom the power of international law. Of course, this is unacceptable
and theoretically fatally flawed from the perspective of Kelsen’s pure
theory of law. According to the Austrian lawyer, there can be no
multiple conflicting groups of norms within the law (i.e. legal orders,
each of which usurps its ultimate authority to regulate or to act on
an exception) without an independent mediating rule of precedence
that removes the collision.?* If one legal order cannot be declared
subordinate to the other (because each claims sovereignty), then
both must be subordinate yet to a third, higher system that grants
them validity. All national legal orders need to derive their supreme
authority from one and the same legal norm, which is the highest
norm of the overarching superordinate system of international law.
Also, the principle of the equality of sovereign legal orders must
logically be a norm of the higher order from which all other state
legal orders derive their validity. Kelsen’s hypothetical basic norm or
the Grundnorm is the only ultimate source which can grant to a legal
order the quality of the highest power or authority, not dependent
on any other power or authority. According to Kelsen, all other
explanations are flawed, as they rely on a concept of power that is
dependent on some other causal antecedent.?

These two central theses of the Kelsenian view of international law
presuppose the normativity of international law. In other words, they
require that international law be treated as a proper legal order. Only
in this way may Kelsen’s theory of the unity and totality of the legal

24 See H. Kelsen, Pure Theory of Law, Clark 2005, 329.
25 Ibidem, 332.
26 L. Vinx, Hans Kelsen’s Pure Theory of Law. Legality and Legitimacy, Oxford 2007, 179.
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system be regarded as complete. According to Kelsen, the require-
ment that international law is law in a meaningful way is fulfilled
only when the international legal community retains a monopoly over
the use of force. In other words: “the forcible interference of a state
in the sphere of interests of another state is, in principle, permitted

only as a reaction against a delict”.”

4. THE ROLE OF THE BELLUM JUSTUM DOCTRINE IN KELSEN’S THEORY

Within this general context of international law, Kelsen refers
to the bellum justum doctrine. Typically for Kelsen, his logical and
systematic way of thinking sets him at a starting point at which he
observes two antithetical legal views on war under international
law. According to one tradition of thinking — let it be described
here as the realistic one — war is not explicitly forbidden by general
international law. As long as a treaty renouncing war does not bind
a state, it may freely resort to war in legal terms. All considerations
of viewing war as a last resort or dressing it up as a reaction or
sanction in response to hostilities undertaken by the other side is
immaterial. The act of war is therefore not an international delict,
or to put it in different terms — it is legally indifterent. Of course,
the realistic argument cannot be upheld in modern international
law, because the unlimited jus ad bellum as a competence on the part
of individual states is explicitly excluded. Therefore, Kelsen rejects
it. The second possible position rests on the opposite assumption
that war is in principle forbidden under general international law.
This legalist view, according to Kelsen, compels us to qualify war, as
a fact of international life, as either a transgression of the legal norm
prohibiting warring between states, which may amount to a delict
of international law, or as a reaction to the violation of international
law, which is a sanction in response to illegal war. Although Kelsen

27 H. Kelsen, General Theory of Law and State, New Brunswick - London 2006, 328.
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explicitly describes the legalistic view as the be/fum justum theory®,
it seems that he means for the just war doctrine to be the standard
by which war as a sanction is distinguished from war constituting
a delict.”

Like Paulus Vladimiri, Kelsen seems to find the essence of the be/-
lum justum doctrine in the just cause (justa causa) principle by provi-
ding a historical insight into the development of the idea of just war.
In his discussion, just cause essentially boils down to the view that
ultimately there must be a certain kind of wrong suffered that war-
rants resort to a military action under international law. In Kelsen’s
approach, however, the most important presumption is that the just
cause is formalised and restricted to a transgression of international
law that constitutes an international delict. It follows that for the Au-
strian scholar, all reasons for the justification of war, or all trans-
gressions of law that warrant resort to punitive war, must be legally
codified. Through this reasoning, Hans Kelsen arrives at the point at
which war — much the same as sovereignty — is simply absorbed and
legalised by the all-encompassing legal system. It is important to add,
in Kelsen’s view, that this thesis stands independently of whether or
not punitive wars as sanctions are actually waged (applied). Kelsen
would therefore ignore accusations of hypocrisy addressed on the part
of the Security Council or the Great Powers for sanctioning some
States by the punitive use of armed force while turning a blind eye
on others. For the pure positivistic approach of Kelsen’s theory of law,
the mere normative possibility of applying coercive means as sanctions
is enough to support his thesis.

'This view in fact brings Kelsen to the point that the use of the term
“just war” is not entirely precise or may even be regarded as a mi-
suse of words. “Just” usually denotes some kind of semantic link

28 H. Kelsen, Principles of International Law, New York 1967, 29.
29 J.Von Schmadel, Kelsen’s Peace Through Law and Its Reception by the Contemporaries,
Hitotsubashi Journal of Law and Politics 39(2011)1, 73.
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to justice or morality. Because the latter has no place in law according
to Kelsen’s pure positivist approach, it should be replaced with a term
connoting legality that is at stake here. Therefore, what he effectively
promotes could be more adequately named as a lawful war doctrine.
In fact, in one of the footnotes to this discussion as it is developed in
the book Principles of International Law he explicitly states in reference
to the phrase “just war™ “The term ‘just’ meaning ‘legal’ in the sense
of positive international law”.%°

Quite remarkably, in the end, Kelsen arrives at a similar point
to the position of Paulus Vladimiri. His reasoning leads him through
the necessity of choice between two logically possible options for
the status of war under international law, and quite similarly to Vla-
dimiri, he concludes by formulating the principle or presumption
of the general illegality of war. The only notable difference is cate-
gorical. Kelsen limits the legitimate reasons for war to the question
of consistency with positive legal rules. Vladimiri’s exclusion of holy
wars and his authorisation of wars in self-defence are essentially
the same attempt to build a general legal standard, albeit understan-
dably without regard to the separation of law, morals and theology.
Both men struggle against the dominating contemporary mindsets
of their eras — in the case of Vladimiri, the religious zeal of the late
Middle Ages, and in the case of Kelsen — the 19th and early 20*
century positivist conviction of the duality of state and law, and
the resulting unlimited sovereign power to wage wars.

5. 1S KELSEN A NATURALIST?

'The question arises of whether Kelsen’s use of the term “just war” is
only figurative. Why did this champion of a new formalistic method
and the proponent of the objective science of law reach out for a no-
tion so intimately related to the naturalistic tradition of thinking in

30 H. Kelsen, Principles of International Law, op. cit., 29, footnote 22.
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the philosophy of law, represented in particular by scholars such as
Vladimiri? There may be several reasons for this move in Kelsen’s
theory.

First, undoubtedly, it is necessary to take into account Kelsen’s
own cosmopolitan political beliefs. In his analysis of the internatio-
nal legal order, Kelsen showed strong preferences for the monistic
view, with the primacy of international law over the national legal
order. According to some commentators, Kelsen even believed that
the traditional meaning of the term had to be “radically suppressed”
as an obstacle to the development of a unitary global legal system.*
Most importantly, Kelsen is explicit about the value of peace being
the major aim of this order, which he makes explicit even in the very
title of his 1944 book Peace through law. This again bears a striking
resemblance to Vladimiri’s pacifism. According to Kelsen, war is
“a mass murder, the greatest disgrace of our culture”, and therefore,
peace must be our “foremost political task”.** Kelsen employs not only
the notion of the be/fum justum theory, but also another important
cosmopolitan notion, the civitas maxima i.e. the idea of the world
community of states, which he borrows from the 18th century legal
thinker Christian von Wolff.3

Secondly, as mentioned earlier, Kelsen needs to secure the nor-
mativity of international law on the grounds of the pure theory
of law. Because of his definition of the legal order, which rests on
the essential coercive physical force in order to secure compliance,
he is forced to show that international law, like national legal orders,
is also capable of securing the monopoly of force and deploying it
as a sanction, albeit in a decentralised fashion — through states or
groups of states acting as organs of the international legal community.

31 D.Dyzenhaus, Kelsen, Heller and Schmitt: Paradigms of Sovereignty Thought, Theoretical
Inquiries in Law 16(2015)2, 358.

32 H. Kelsen, Peace Through Law, Chapel Hill 1944, viii.

33 D. Zolo, Hans Kelsen: International Peace through International Law, European Journal
of International Law 9(1998), 309.
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Therefore, a plausible argument is needed to reject the competing
realist interpretation of international law and the views of the propo-
nents of unlimited sovereignty. For him, recalling the be/lum justum
doctrine opens up a way for a certain sociological argumentation
that is otherwise unacceptable by his own methodological rulebook:
First, he uses the historical argument from tradition, and secondly,
he develops the primitiveness thesis, which is strictly related to his
theory of the evolution of legal systems.

'The argument from tradition® rests on a claim that since an-
cient times, wars were started by belligerents who pleaded some sort
of a definite cause for war resorting to ideology, religion or morality.
Secondly, it pertains to the views of authorities from Cicero, through
St. Augustine and St. Thomas to Grotius, who all condemned wars
waged without reason on philosophical and theological grounds.
Paulus Vladimiri obviously also fits within that tradition. In order
to tap into the argumentative power of the just cause element to su-
pport his primary thesis, Kelsen obviously finds it rhetorically useful
to ground his argument in the just war theory narrative.

The argument from the primitiveness of the international legal
order is far more complex and can be only summarised here in a cur-
sory manner. Kelsen continues his historical-sociological inquiries
by putting forward a claim that international law is a primitive legal
order.® The primary features of such a system are the extreme decen-
tralisation of executive power in the community to the point of its
delegation on a case-by-case basis to its individual members, as well
as recourse to the technique of self-help in the application of san-
ctions. Such a primitive legal order may, however, evolve towards
a more mature and centralised system represented by an ideal type
of municipal legal order. In fact, this evolution has already started
in the case of international law, and it leads from the development

34 H. Kelsen, General Theory of Law and State, op. cit., 335-336.
35 Ibidem, 338-341.
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of compulsory jurisdiction to the centralisation of lawmaking and
the executive powers.* This naturalist thesis allows Kelsen to explain
and justify the current obvious “technical” deficiencies of the interna-
tional legal order, such as the lack of a proper authority (a compulsory
world judicial system, for instance) to decide that a particular case
of the use of force constitutes an international delict, and therefore,
a punitive war as a sanction may be applied. In fact, Kelsen stres-
ses this point greatly and is very enthusiastic about the possibility
of the further development of an international judicial authority as
an effective means towards enforcing — among other issues — his
lawful war doctrine. Once again, on this point, he comes very close
to Vladimiri’s abovementioned idea of a judicial process as a way
of deciding upon the legality or justness of wars based on adversarial
proceedings over the facts or the law before an international body.
'Thirdly, Kelsen may have believed that he never switched to natu-
ralistic positions, because he never compromised his methodological
assumptions of the pure theory. He does not embrace any naturalistic
core thesis: He does not accept that there are any universal extra-legal
criteria for the validation of the positive general international law on
war, nor does he claim that such criteria, even if they existed, could be
grounded in nature.” He treats be//um justum as an intra-legal concept,
which is also characteristic of his approach towards sovereignty.*
However, he comes close when he directly accepts the natural-legal
explanation of the equality of states or describes ethics as the gro-
und that nourishes the growth of international law and conditions
its development.* In the end, however, one has to remember that
Kelsen’s theory envisages law as a complete and universal system that
absorbs other normative considerations such as morality or religion.

36 H. Kelsen, Peace Through Law, op. cit., passim.

37 Cf. J. Zajadto, Prawo natury, w: Leksykon wspdtczesnej teorii i filozofii prawa. 100
podstawowych pojec, red. J. Zajadto, Warszawa 2007, 268.

38 See J. Von Bernstorff, op. cit., 73-77.

39 D. Zolo, op. cit., 312.
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As long as no methodological breach is made, Kelsen’s doctrine
remains intact as a pure normativist approach, and all ethical links
to the moral underpinnings of the just war tradition remain merely
political considerations.*’

6. RELEVANCE OF KELSEN’S CONCEPT OF LAWFUL WAR

Several lines of critique are possible and have been formulated towards
Kelsen’s concept of the just war theory. It was already mentioned that
his formulation of the del/um justum doctrine might be regarded as
oversimplified, serving merely an instrumental purpose in the discus-
sion on the validity of international law. Therefore, for some scholars,
the Kelsenian notion of just war is irrelevant, as it did not retain any
of the ethical meaning that underpinned the earlier tradition, as
exemplified by Paulus Vladimiri and other scholars. Some believe that
Kelsen simply blurred the distinction between international law and
morality.” These criticisms have already been addressed to a certain
degree above. What remains important, however, is the possibility
of the contemporary relevance of Kelsen’s approach.

'The most important problem with Kelsen’s attempt to transform
just war theory into lawful war doctrine lies in the theoretical capacity
of the notions of a delict and a legal sanction. In Kelsen’s pure theory,
a delict is “the behaviour of the individual against whom the sanction,
as a consequence of this behaviour, is directed”.* The sanction not
only has a punitive or restorative purpose, but also a preventive one,
which is perhaps the dimension that Kelsen wishes to underline.
By attaching a sanction to a norm, the lawmaker aims at preven-

40 Cf. A. Jakab, Kelsen’s Doctrine of International Law: Between Epistemology and Poli-
tics, Austrian Review of International and European Law 9(2004), 49-62, http://dx.doi.
0rg/10.2139/ssrn.1918404, 13.02.2016.

41 R.Campione, Development of Just War’ Theory, in: Humanitarian Interventions, ed. J. Za-
jadto, S. Sykuna, T. Widtak, Gdansk 2010, 50-51.

42 H. Kelsen, General Theory of Law and State, op. cit., 54.
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ting certain behaviour considered detrimental to society. However,
a delict, including an international one, is also described repeatedly
in Kelsen’s writings as a condition for sanction. In other words,
the application of a coercive act is conditioned by the prior trans-
gression of a legal norm. In international law, according to Kelsen,
the sanctions of reprisals and war are not a punishment or a civil
execution, but a forceful depravation of values.® In any case, it follows
that the application of a sanction cannot be a prospective act, which is
prior to the transgression. The preventive character of a sanction that
is derived from its existence or its validity is separate from its actual
application, which may happen only after the prohibited behaviour
has taken place. This does make Kelsen’s concept of lawful (just)
war very useful for the purposes of the discussion of one of the most
important and controversial developments in modern war theory:
pre-emptive and preventive wars.

7. CONCLUSION

On the whole, Hans Kelsen’s use of the theory of just war currently
remains illustrative of some general processes. First, it shows that
the just war tradition is inextricably linked with its ethico-theological
underpinning. Kelsen’s modern attempt to replace moral judgement
with “juristic judgement” remains unconvincing, if only for the fact
of the elusive nature of postmodern globalised international ethics.
Kelsen himself is much at pains when he tries to support the cosmo-
politan agenda with pure logical methodology. Secondly, just war,
as an important ethical tradition, proves to be thoroughly resistant
to projects aimed at its absorption by positive law and total juridi-
sation. The largely failed attempt by one of the leading positivist
thinkers of the 20th century may be a weighty argument to support
this thesis. Yet, on the other hand, the adoption of just war theory

43 H. Kelsen, Pure Theory of Law, op. cit., 110.



[19] FROM VLADIMIRI'S JUST WAR TO KELSEN'S LAWFUL WAR 95

after a century of abandonment by Hans Kelsen, albeit in a limited
and instrumental way, may indicate its unfailing appeal as a source
of theoretical inspiration in legal and philosophical thinking. In this
sense, the comparative study of the views of such distant figures as
Paulus Vladimiri and Hans Kelsen demonstrates a certain remar-
kable universality of this tradition, as well as its resilience in the face
of methodological and political assumptions. In the cases of both
scholars, it has also proved capable of serving as a viable vehicle
for arguing for politically subversive views against the mainstream
thinking of their ages.
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Abstract. Paul Vladimiri (1370-1435) was a distinguished Polish scholar and jurist who
defended the rights of Poland and native non-Christian tribes against the Teutonic Knights
and their policies of conquest. He expressed the view that a world guided by the principles
of peace and mutual respect among nations was possible, and that pagan nations had a right
to peace and to possession of their own lands. Vladimiri's analysis of the right of native
peoples to self-determination anticipated by several hundred years the investigations of
many subsequent authors - including Francesco Vittoria, Bartolome de Las Casas, Hugo
Grotius, and John Marshall. The influence of his views can be seen today, among others,
in the theory of constitutional justice developed by the Italian legal theorist Gustavo
Zagrebelsky. The main purpose of this article is to outline the views of Vladimiri and
Zagrebelsky, and to analyze the principles of constitutional justice in its global dimension
as a tool for resolving conflicts between states in the age of hybrid wars.
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1. Introduction. 2. Humanism and the ideas of the renaissance. 3. The eternal struggle between
Antigone and Creon. 4. The notion of constitutional justice. 5. A nihilist serpent in power.
6. Conclusions.

1. INTRODUCTION

Paul Vladimiri (1370-1435) — Pawet Wtodkowic in Polish — was
a distinguished Polish scholar and jurist, as well as the rector of the
Cracow Academy, who defended the rights of Poland and native
non-Christian tribes against the Teutonic Knights and their policies
of conquest. He was born in central Poland, near Plock, and studied
at the University of Prague in Czechia, where he took his degrees
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in 1393. He continued to study jurisprudence at the University of
Padua in Italy. In 1415, Vladimiri represented Poland at the Council
of Constance in Germany, where he delivered a speech about the
power of the Pope and the Emperor — the Tractatus de potestate papae et
imperatoris respectu infidelium (Treatise on the Power of the Pope and
the Emperor with Regard to Infidels). In this booklet he defended the
thesis that pagan and Christian nations could coexist in peace, and
criticized the Teutonic Order for waging war of aggression against
native non-Christian peoples in Prussia and Lithuania.

At beginning of the 15" century Paul Vladimiri pioneered the
notion of a peaceful coexistence among nations, which makes him
a forerunner of modern theories of human rights. Throughout
his political, diplomatic and academic career, Pawel Wlodkowic
expressed the view that a world guided by the principles of peace and
mutual respect among nations was possible, and that pagan nations
had a right to peace and to possession of their own lands.

The thought of Paul Vladimiri has become particularly relevant
in the context of the contemporary dispute over the right to religious
freedom, the principle of state secularism, and the ethics of
international relations. It appears that these issues are currently more
significant than the debate on the criteria of just war. In recent years,
we have witnessed the emergence of hybrid wars as an entirely new
type of military operations and response to armed conflicts. In the
age of hybrid wars, it is very difficult to define clear-cut criteria of
just war.

There is no universally accepted definition of hybrid warfare.
According to Michael Kofman and Matthew Rojansky from the
Kennan Institute at the Wilson Center in the USA, the “hybrid”
concept is well established in modern Western military discourse
today, while the problem set it seeks to define is not novel, but rather
has been cited frequently under concepts of “unconventional” warfare
and “political” warfare. For example Russia’s annexation of Crimea
in 2014 and subsequent invasion of Eastern Ukraine is seen by the
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West as a “hybrid war” that employs “a variety of tools, ranging from
conventional to irregular combat operations, sponsorship of political
protests, economic coercion, and a powerful information campaign.”

Paul Vladimiri believed that non-Christians should not be
converted to Christianity at sword’s point, which was an important
anticipation of the contemporary idea that people should not be
forced to practice any religion. Every nation has the right to self-
determination and peaceful life in its own lands. The views Vladimiri
held make him a significant forerunner of the modern principle of
state secularism, and a founding father of the ethics of international
relations.? The influence of his views and insights, proposed 600 years
ago, can be seen today, among others, in the theory of constitutional
justice developed by the Italian legal theorist Gustavo Zagrebelsky.

What theories and ideas most influenced the views of Paul
Vladimiri? What were the main sources of his revolutionary,
unprecedented arguments? Can the theory of constitutional justice
proposed by Zagrebelsky be an effective tool for maintaining peace
between nations in the era of hybrid warfare? The main purpose of
this article is to outline the views of Paul Vladimiri and Gustavo
Zagrebelsky, and to characterize the principles of constitutional
justice in its global dimension as an ethical foundation of international
relations, and a tool for resolving conflicts between states in the age

of hybrid wars.

1 M. Kofman, M. Rojansky, A Closer Look at Russia’s “Hybrid War”, Kennan Cable (2015)7,
1. Cf. M.S. Bond, Hybrid War: A New Paradigm for Stability Operations in Failing States,
Pennsylvania 2007; B.P. Fleming, Hybrid Threat Concept: Contemporary War. Military
Planning and the Advent of Unrestricted Operational Art, Fort Leavenworth 2011; A. Jacobs,
G. Lasconjarias, NATO’s Hybrid Flanks. Handling Unconventional Warfare in the South
and the East, NATO Research Paper 112(2015), 1-12.

2 Cf. M. Marzano, Etica oggi. Fecondazione eterologa, guerra giusta, nuova morale sessuale
e altre grandi questioni contemporanee, Trento 2011, 75-80.
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2. HUMANISM AND THE IDEAS OF THE RENAISSANCE

The most significant years in the development of the views and
thought of Paul Vladimiri were from 1403 to 1408, when he studied
jurisprudence at the University of Padua in Italy. At that time, Padua
was the main centre of Renaissance ideals in Europe. Combining
the basic tenets of the Christian religion with humanist thought and
certain elements of Stoic philosophy, Vladimiri developed a strong
belief that the proclamation of the Gospel and the conversion of
pagans could not justify the use of force and the waging of war.

In 2000, Ronald G. Witt published a very important book entitled
In the Footsteps of the Ancients: The Origins of Humanism from Lovato
to Bruni.? 'This study by the most outstanding Renaissance expert in
America has shed an entirely new light on the beginning of humanism
and the Renaissance by arguing that they began a century earlier
than traditionally thought. For many ages, we have believed that
the Renaissance began in Italy in the middle of the 14® century and
that its founding fathers were Francesco Petrarca (1304-1374) from
Arezzo and Giovanni Boccaccio (1313-1375) from Certaldo.

Ronald G. Witt believes this is not true. According to him,
Petrarca and Boccaccio belong to the third generation of Renaissance
artists. Witt believes that the Renaissance began in Padua around
1260 — not long after the University of Padua was established in
1222. 'The beginning of the humanist tradition can be traced back
to as early as 1260, in the imitation of the authors of Antiquity in its
own prose and poetry. The American researcher argues that the real
precursors of the Renaissance were Lovato dei Lovati (1240-1309)
and Albertino Mussato (1261-1329) from Padua, as well Leonardo
Bruni (1370-1444) from Florence. These three Italian scholars were
well acquainted with the classical Latin authors, including Catullus,

3 Cf. R.G. Witt, In the Footsteps of the Ancients: The Origins of Humanism from Lovato
to Bruni, Boston - Leiden 2000, 20032
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Livius, Horace and Seneca. Thanks to them, a new vision of the world
was born in which man and his worldly and civic life took a central
place. Witt concludes that the humanist ideas and the Renaissance
tradition began in Padua in the middle of the 13" century and then
spread to Florence, with a key contribution coming from the tradition
of Cicero’s sophisticated oratorical art.

Why is this important to understand the development of Paul
Vladimiri’s views? The fact that the beginning of humanism and the
Renaissance can be anticipated by a hundred years is of fundamental
significance here. We can now appreciate that when Vladimiri arrived
in Padua, he did not witness the beginning of the Renaissance but
met with a well-developed tradition of humanist thought, which was
already 150 years old. At the beginning of the 15" century, when
Vladimiri studied jurisprudence in Padua, a new vision of the world
and culture was already well established in the minds of many of his
contemporaries.

One of them was Francesco Zabarella, who studied philosophy,
liberal arts and theology in Padua and jurisprudence at the University
of Bologna. Zabarella was one of the close associates of Pope Boniface
IX. He was called the “king of the Paduan decretalists”, who were
scholars administering the canon law according to the Decretum
Gratiani and the papal law. He was also one of the three cardinals
commissioned by Pope John XXIII to go to Constance in 1414, and
organize the Council together with the commissaries of the Emperor
and the municipal officials.*

4 Cf.G. Vedova, Memorie intorno alla vita ed alle opere del cardinale Francesco Zabarella,
Padova 1829, 76-77; D. Girgensohn, Francesco Zabarella aus Padua: Gelehrsamkeit
und politisches Wirken eines Rechts Professors wdhrend des grossen abendldndischen
Schismas, Zeitschrift fir Rechtsgeschichte 110(1993), 232-277; 1d., Zabarella Francesco,
in: Dizionario biografico dei giuristi italiani (X11-XX secolo), eds. I. Birocchi, E. Cortese, A.
Mattone, M.N. Miletti, Vol. 2, Bologna 2013, 2071-2074; Th. Morrissey, Conciliarism and
Church Law in the Fifteenth Century: Studies on Franciscus Zabarella and the Council
of Constance, Abingdon on Thames 2014.
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Zabarella exerted a profound influence on Paul Vladimiri and his
views. It was through this distinguished professor at the University
of Padua that the student from Poland was introduced to the new
and inspiring ideas of the humanism. One of them was the concept
of natural law, which had been developed by Stoicism, among others,
and which largely influenced the theory of just war and the right
of nations to self-determination in the views of Paul Vladimiri.
Zabarella was so profoundly influenced by the Stoic tradition that,
following the example of Seneca and his De Felicitate, he published
a treatise with the same title in 1393. Although Zabarella was above
all ajurist, through his writings he also proved to be, and was admired
as, a “wise and insightful philosopher.”

Vladimiri seems to have independently elaborated on the new
humanist and Renaissance ideas to analyze the issue of a just war and
the right to religious freedom. At the beginning of the 15" century,
the problem of the forced conversion of pagans was rather alien to the
intellectuals of Padua and Florence. Their local problem was the very
difficult task of preventing incessant armed conflicts between such
Christian city-states as Padua, Ferrara, Florence, and Assisi. Within
this context, Vladimiri had to work on his own in order to examine
the dispute between Poland and the Teutonic Knights, as well as the
problematical issues concerning the forced conversion of pagans, in
light of the new humanist ideas. In addition, one must not forget that
the views presented by Vladimiri and Zabarella were also linked with
the tradition of Medieval law that stretched back to the 13* century.®

5 G. Vedova, Memorie intorno alla vita ed alle opere del cardinale Francesco Zabarella,
op. cit., 38. “Zabarella - according to Vedova - promulgava sani principi di morale e di
religione, facendosi conoscere ed ammirare con questi ed altri suoi scritti come dotto
e profondissimo filosofo” (ibid.).

6 Cf. K. Pennington, Bartolomé de Las Casas and the Tradition of Medieval Law, Church
History 39(1970), 149-161; J. Muldoon, Popes, Lawyers, and Infidels: The Church and the
Non-Christian World, 1250-1550, Philadelphia 1979, 113-126.
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Paul Vladimiri owed his success in Constance largely to the
members of the committee appointed by the Pope to assess the
arguments in his address to the Council Fathers. The committee
was presided over by Cardinal Francesco Zabarella — his lecturer and
mentor in Padua.’ The revolutionary theses proposed by Vladimiri
during the Council of Constance would probably have had a difterent
reception had it not been for the sympathetic attitude of Francesco
Zabarella and a group of Italian jurists who supported the Polish
delegates.

One could argue that, were it not for Italian humanism and the
ideas of the Renaissance, the arguments proposed by the Dominican
friar John Falkenberg, who aggressively supported the Teutonic
Knights and attacked Poland by calling King Ladislaus Jagiello
a “mad dog” and unworthy to be king, would have been received
successfully. Falkenberg believed the Polish people should be severely
punished for supporting pagans in their struggle against the Teutonic
Knights.® In his opinion, Poles deserved to be enslaved and to die
even more than pagans.

3. THE ETERNAL STRUGGLE BETWEEN ANTIGONE AND CREON

Gustavo Zagrebelsky is a contemporary scholar who has done
important work on the philosophical foundations of national and
international law. This well-known Italian intellectual has Russian
roots — during World War I his grandparents moved to Italy from
Russia, passing through France. Before the war, his family lived in
Sankt Petersburg — not far from the lands fought over during the

7 Cf. J. Lenfant, Histoire du Concile de Pise, et de ce qui sest passé de plus mémorable
depuis ce concile jusqu'au Concile de Constance, Amsterdam 1724, 238.
8 Cf.J. Mgller Jensen, Denmark and the Crusades, 1400-1650, Leiden - Boston 2007, 55.
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Council of Constance. Zagrebelsky claims that western jurisprudence
is founded on Antigone, a tragedy by Sophocles, with Creon
symbolizing the will of the state to establish laws and control the
life of citizens, and Antigone guarding the traditions, the gods, and
that which is eternal and unchangeable.

'The Italian legal theorist points out that our historical epoch
witnesses contingent laws, promulgated by modern Creons. Such
laws represent our past and present, but most certainly not our future.
The silent sacredness of the eternal law has been displaced by the
“garrulous externality of man-made law. The state has long become
a legislative machine. It is expected that law will only be forged in
its smithy, while no one knows what it will be like — this depends
on who is able to take control of this machine from time to time.
Legislation has dominated all areas of our existence, even the most
private ones, those which for a long time proved resilient to external
norms: the emotional relationships between people, family, social
life, relationships between parents and children.”

Zagrebelsky argues in favour of a dualist view of law as /ex and
ius. Lex is the formal side of law, and 7us its substantial dimension.
He thus opposes the reduction of law only to the formal aspect.
Considering the myth of Antigone, the Italian legal theorist reflects
on the changeable relationship between /ex and 7us that can be
observed in the development of western civilization. The historical
and spiritual evolution of law over the past 25 centuries can be seen
for him as a “constantly changing relationship between /ex and 7us.
A dual definition of law is thus necessary.”"

We are now witnessing the domination of law (/ex) over right
(ius), which is the main thesis of legal positivism, or the reduction
of law to positive law. This explains the tendency to address social
and political problems by establishing “new legal norms of higher

9 G. Zagrebelsky, Antigone e la legge che smarrisce, La Repubblica 25" April 2003, 1.
10 Ibid.
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precedence.”” Zagrebelsky rejects the legal positivism of Hans
Kelsen. He believes Antigone was right when she warned us, many
centuries ago, that law (/ex) without right (ius) becomes both weak
and tyrannical. Law is not merely a pure mathematical formula, or
a technical tool to wield power, but should be created first of all in
conjunction with justice."

The Italian legal theorist acknowledges the limits and risks
involved in a purely speculative approach aimed at developing an
absolute notion of justice. Such efforts may end up reducing the
fundamental virtue of justice to an empty concept without any content
at all, thus susceptible to be upheld even by a bloody dictator or
a ruling class. Justice is not the same as legality; it is related to hope,
and it is a necessity that involves personal experience.” Justice does
not belong to the realm of purely abstract theories, but is concerned
with the actual existence of particular peoples and nations.

We experience justice not so much as a notion, but as a desire
and hope. The essence of justice appears before our eyes when we
experience its lack and when we see the negative consequences of
depriving people of justice. Zagrebelsky says that we do not truly
know what justice is yet, but we understand very well the experience of
injustice. Justice has to do with pain and suffering, with hell on earth
and in our societies, not with wellbeing or paradise, which is often
presented by those in power as the goal of their political endeavours.™

An important tool to promote justice and protect individual citizens
against the sovereign power of today’s legislators is constituted by
the constitutional laws of democratic states. In liberal democracies,
we entrust our fate to their fundamental statute with its catalogues
of inalienable rights and inviolable principles of justice, which in

11 1bid., 2.

12 Cf. G. Zagrebelsky, La legge e la sua giustizia: tre capitoli di giustizia costituzionale,
Bologna 2008.

13 Cf. C.M. Martini, G. Zagrebelsky, La domanda di giustizia, Torino 2003, 16.

14 Cf. ibid., 41.
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turn require mechanisms and procedures to elect our presidents as
well as the legislative branch, the executive branch and the judicial
branch. The constitution, in its most profound sense, should become
a way to restore the legitimacy and legality of law. The challenge we
are facing today consists in restoring the constitution so that, once
accepted by the nation as /ex it could also become ius — thus capable
to leave the influence and the cold words of the written text behind,
and move into “the living sphere of beliefs and precious ideas man

cannot live without.”®

4. THE NOTION OF CONSTITUTIONAL JUSTICE

Constitutional justice is an important part of the system of
jurisdiction — next to civil, penal and administrative justice. Its specific
nature consists in an attempt to define the fundamental norms of
political coexistence and protection against the risks of arbitrary
power. One may say it emerges from the combination of political goals
and specific elements of the legal system. Constitutional justice aims
at maintaining the continuity of communal life by solving political
disputes through the application of the principles of constitutional
law.16

What is the point of constitutional justice? What does the
constitutionalization of the principles of justice consist in? The
constitution is not merely a mechanism regulating the relationship
between the centres of political power and government agencies
to prevent despotism and enable the proper functioning of the state; it
is above all a collection of norms that include fundamental provisions
concerning ethics, axiology and the formation of particular worldview.

15 Ibid., 2.

16 Cf. G. Zagrebelsky, One Among Many? The Catholic Church Between Universalism and
Pluralism, in: Constitutional Secularism in an Age of Religious Revival, eds. S. Mancini,
M. Rosenfeld, Oxford 2014, 247-268; G. Zagrebelsky, Contro [etica della verita, Roma -
Bari 2009, 61.
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Zagrebelsky argues that we are now witnessing the consti-
tutionalization of law and of the principles of justice. Constitutions
contain the material principles of justice that support the entire
legal system. The content of a particular statute, however, is
not entirely dependent on these principles. If it were, the entire
democratic system would become crystallized. The legal norms
actually enforced express a particular combination out of the possible
set of permutations allowed by the constitutional principles. The
principles of justice contained in the fundamental statute are of
different types, and they may enter into various relations of mutual
conflict or contradiction, for instance when we attempt to define
the limits of freedom in relation to the principle of equality. In
such cases, the role of the Constitutional Tribunal is to ensure that
individual statutes comply with the principles of justice in accordance
with the constitution.

Zagrebelsky distinguishes between constitutional norms as
principles (principi) and legal norms as rules (regole). Principles are
constitutive of the legal order. They are the source of the criteria
needed to address situations that are, by their very nature, indefinable.
Constitutional principles enable us to maintain an adequate approach
to real-life political processes. Statutes are usually the outcome
of democratic rivalry, which presupposes the logic of a strategic
rationality of political parties, whereas constitutional law is inherently
cooperative: the goal of all participants is to arrive at a consensus on
the principles.

In democratic states, courts should always stand above political
disputes. Their basic function consists in preserving the supremacy
of the judiciary over political power. Courts should always protect
the fundamental principle of communal life, /ex facit regem (rather
than rex facit legem), regardless of whether the sovereign power is that
of a king or of a democratic body. Political parties do not have the
last word. The principles of justice are embedded in most modern
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constitutions. They are more important than all other statutes and
regulations. The legislator must remember this and act accordingly.”

Zagrebelsky stresses the discrepancy between legality (legalita),
typical of law (/ex), and legitimization (legittimita), typical of right
(ius). In an age dominated by the principle of legality, understood
as compliance with legal regulations, at the cost of legitimization,
understood as compliance with right (ius), the only form of resistance
and safeguard against the legalized arbitrariness of power is through
a reference to the constitution, which is not only /ex, but also ius — or
the expression of both public values and the social contract.®

Mature and just democracies, as well as a healthy public life,
are always founded on two pillars: rule and law. Law without
rule is anarchy; rule without law quickly leads to despotism and
dictatorship. In the thesis proposed by Zagrebelsky we can see the
influence of Carl Schmitt, whose work on the issue of legality and
legitimization arrived at many valuable conclusions many years ago.”
The Italian legal theorist believes that for several decades now we
have been witnessing the abuse of legality by the legislative branch
and the centralist state, and argues that legitimization is the only
way to effectively manage national and international public life . The
lack of legitimization today is the reason for various problems in the
political and social spheres of many societies.

5. A NIHILIST SERPENT IN POWER

One of the most distinctive traits of our time is the birth of a global
financial system. Zagrebelsky says that the distinction between means

17 Cf. S. Veca, Dell'incertezza. Tre meditazioni filosofiche, Roma - Bari 2006.

18 Cf. A. Casu, Democrazia e sicurezza. Listituzione parlamentare e le sfide del nuovo
scenario internazionale, Soveria Mannelli 2005, 141-143; A. Buratti, Dal diritto di resistenza
al metodo democratico. Per una genealogia del principio di opposizione nello Stato
costituzionale, Milano 2006.

19 Cf. C. Schmitt, Legalitdt und Legitimitét, Miinchen - Leipzig 1932.
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and ends, which was clear in the past, “is [now] disappearing: means
become ends and ends become means. This novelty is terrifying, for
it makes us blind. It is the issue of money and its value in relation
to power.”?® The relationship between power and money evolves over
time, in accordance with changes in the concepts of life and society.
In the past, money was a means rather than an end. It was a means
among many others — but, most importantly, it was a means to other
ends rather than an end in itself.

Today, the idea of money as a means has developed into a whole
financial system separate from the so-called real economy, and money
has become an end in itself - it is no longer used to support production,
but to support itself and its continued expansion through the constant
creation of financial products. In this way, industrial capitalism has
turned into financial capitalism. Human reason, lacking a deeper
philosophical orientation, is no longer concerned with ends but only
with means (instrumental reason), and is therefore “willing to serve
any master.”!

To illustrate this situation Zagrebelsky uses the image of the
mythological serpent Uroboros eating its own tail, thus feeding on
its own self. In the current context, this metaphor describes the
relationship between money and politics. Power supports and sustains
money; money supports and sustains power. This money/power cycle
gradually becomes an entirely self-referential system, which finds the
reason for its own existence entirely in itself. If we were to formulate
an adequate definition of nihilism today, it would not be about the lack
of goals —as Friedrich Nietzsche suggested; rather, it would concern
the collapse of the means/ends distinction, with all its consequences.

In the context of nihilism and self-reference (the money/power cycle)
there is no hope for true politics. There is room only for blind power,

20 G. Zagrebelsky, La dittatura del presente. Perché e necessario un discorso sui fini,
Roma - Bari 2014, 6.
21 G. Zagrebelsky, Contro l'etica della verita, op. cit., 4.
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indifferent as to the purpose of its existence. As a result democracy
as a real political choice gradually disappears, and we are left with
anti-democracy. In his analyses, Zagrebelsky refers to a book by the
Italian intellectual Norberto Bobbio entitled 75e Future of Democracy
(1984).% In this book, Bobbio discusses the promises democracy failed
to keep due to various factors originating from corruption: oligarchy,
lack of adequate social education, bureaucracy, etc.

Zagrebelsky agrees with many ideas presented by Bobbio, who
played the role of the critical conscience in the Italian society for many
decades.? In his life, he followed the maxim: “understand first, then
discuss; discuss first, then condemn.”* Bobbio was open to dialogue,
and showed a very rational and analytical approach to reality — some
commentators, not without irony, called him the ‘Italian Descartes’.
He was aware that his generation had lost, in part at least, the fight
for justice and freedom. Bobbio, like Zagrebelsky, believed that the
presuppositions of justice had only been partially implemented in
most countries, and that freedom in our time is under threat of being
gradually lost.

'The author of The Future of Democracy believed that the reasons
for the crisis of the Italian society, and western democracy more
generally, should be sought in the downfall of the idea of actionism
(azionismo). As an agnostic who was in some sense a “religious” person,
he emphasized the need for an awareness of the limitations of human
existence and the mystery of life.?* He also stressed the importance of

22 Cf. N. Bobbio, Il futuro della democrazia, Torino 1984, 2005°.

23 G. Zagrebelsky, Contro l'etica della verita, op. cit., 157-162.

24 V. Possenti, Il motto di Bobbio: prima capire, Avvenire 47(2014)7, 7.

25 “Bobbio - according to Possenti - riconfermo numerose volte di non essere un uomo di
fede: »Non sono un uomo di fede, sono un uomo di ragione e diffido di tutte le fedi, pero
distinguo la religione dalla religiosita«. La religiosita significa per Bobbio avere il senso
dei propri limiti, e sapere che la ragione € un lumicino piccolo piccolo, ma di cui sarebbe
stolto fare a meno. Una ragione che ha il senso dei propri limiti & piu aperta al dialogo
di una che ritiene di essere da sola capace di svelare il significato del tutto e il mistero
della vita” (ibid.).
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the Enlightenment tradition, and the need to develop a rational vision
of man and the world adequate to face the challenges of our time.
Bobbio believed we need a “militant philosophy” (filosofia militante)
today, capable to fight back against all attacks on the freedom of
modern reason as shaped by the Enlightenment.

6. CONCLUSIONS

Paul Vladimiri’s analysis of the right of native peoples to self-
determination anticipated by several hundred years the investigations
of many subsequent authors — including Francesco Vittoria, Bartolome
de Las Casas, Hugo Grotius, and John Marshall. His thought has
become particularly relevant in the context of the contemporary
dispute over the right to religious freedom, the principle of state
secularism, and the ethics of international relations. It appears that
these issues are currently more significant than the debate on the
criteria of just war. In today’s age of hybrid wars, it is very difficult
to define clear-cut criteria of just war . The work of Paul Vladimiri,
which anticipated the right to religious freedom and defined the
principles of local and global justice, constitutes a very valuable
contribution to these debates.

We need new and effective ethical principles in contemporary
international relations. The concept of constitutional justice proposed
by Gustavo Zagrebelsky is very helpful in this regard. Within an
international framework, it appears that the national constitutions
could be substituted by such documents as the Declaration of Human
Rights of 1948, or the Charter of Fundamental Rights adopted in
Nice in 2000 and later introduced into the Lisbon Treaty, signed
on 13 December 2007 in the capital city of Portugal. Through an
in-depth analysis of these two important texts, we can characterize
the principles of constitutional justice in its global dimension as an
ethical foundation of international relations, and a tool for resolving
conflicts between states in the age of hybrid wars.
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WAR AND THE PROBLEM OF PERSONAL RESPONSIBILITY

Abstract. In this article, the author addresses the question whether individual citizens are
responsible for the aggressive policy of their national leader by comparing the views of
Hannah Arendt, Michael Walzer and Jeff McMahan on the problem of personal responsibility
. The author agrees with Arendt and McMahan that responsibility presupposes thinking.
Taking into account a number of arguments, the author claims that responsibility should
be interpreted as a collective duty. Guilt, however, is found at the individual level. A person
may be guilty for his own decisions and be responsible for the decisions of the government,
but he could not be condemned for the crimes of the latter. In conclusion, the author claims
that this idea applies at the international level as well, because states are collectively
responsible for maintaining justice and peace in the world .

Keywords: war, responsibility, Walzer, Arendt, McMahan, war crime

1. Introduction. 2. What is Political Responsibility? 3. Responsibility, environment and time. 4.
Conclusion.

1. INTRODUCTION

The issue of the participation and responsibility of an individual
in the life of a state is a moot point in political philosophy. On the
one hand, every member of a community is involved in its life. On
the other hand, most of us are not usually involved in the political
process and do not make political decisions. This puts pressure on
the question of personal responsibility. Who is responsible for the
decisions made by politicians, and why? This is especially relevant for
the decision to start a war. This is a vexed question that scholars, with
a few exceptions, tend to avoid. This question becomes even more
problematic if we take into account its connection with the question
of collective action or inaction. We face this problem, for instance,
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when discussing military and civilian mass crimes committed
during the Second World War (not only by Nazi Germany ) or the
procrastination of the international community in stopping the Tutsi
genocide in 1994.

'The question of responsibility in the context of war breaks up into
a few components, according to the traditional distinction between
Jus ad bellum and jus in bello. As a result, responsibility concerns the
decision to both start a war and fight in a war. We could probably
add a third component stressed by the latest developments in just
war theory. This would be jus post bellum, with responsibility involved
in this stage of war as well. However, to address the question above
we must focus on jus ad bellum, and probably on jus post bellum.
'The problem of responsibility in the conduct of war, or jus in bello
seems to be hard but it has been examined and discussed to a much
greater extent. There are plenty of sources on this matter. Military
responsibility has also been discussed at length, and it does not appear
to be an issue as complex as the question of the responsibility for
the decision to start a war or to end a war and establish peace and
order. Moreover, the personal responsibility of politicians and soldiers
during a war, and for the crimes of war, has been confirmed by the
norms of international law and is universally accepted . But the
hard question is — can we assume that every member of a society is
responsible for the aggressive policy of their national leader?

This article is an attempt to solve the question of the personal
responsibility for the decisions and actions of public officials in the
context of war. Our discussion will draw on the ideas of such different
thinkers as Michael Walzer, Hannah Arendt, Max Weber and Jeff
McMahan.

2. WHAT IS POLITICAL RESPONSIBILITY?

In order to answer the question of the extent to which individual
people are responsible for the criminal or aggressive policy of their
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state leaders we should define political responsibility first, and
describe the social environment that gives significance to the idea
of responsibility.

There are different definitions of “responsibility” in ordinary
and philosophical language, but we will concentrate on Arendt’s
definition of this notion. According to Arendt, responsibility is
related to judgment. The title of a collection of Arendt’s previously
unpublished writings is precisely Responsibility and Judgment.! What
does “judgment” mean for Arendt? It is not easy to answer this
question as Arendt’s project to write a book on judgment remains
unfinished. Judgment, however, is the key concept in Arendt’s Leczures
on Kant'’s political philosophy*, which will be the focus of our analysis
. The ability to make judgments is described by Arendt as a specific
ability to know or to feel the difference between right and wrong,
correct and incorrect, permissible and impermissible. Judgment is an
ability to work with the particular, while mind can only work with
the general. Although our aim here is not to carry out an in-depth
analysis of Arendt’s interpretation of Kant’s Critique of Judgment’, it is
worth noticing for our purposes that for Arendt the ability to express
judgments, as well as to reason, are the crucial and determinative
features of a human being. This claim originates in Arendt’s analysis
of Nazi Germany. She was very impressed by the multiple changes of
moral standards within German society: initially, the German people
supported Kaiser Wilhelm II, who had started World War I, then
they condemned and repudiated him; after supporting the democratic
party in the Weimar Republic, the majority of Germans welcomed
Hitler, his ideology and aggressive politics and later forgot about him
and distanced from his ideas (which they had previously accepted) in
a heartbeat. Arendt concluded that the ability to make judgments,

1 H. Arendt, Responsibility and Judgment, New York 2005.
2 H. Arendt, Lectures on Kant’s political philosophy, Chicago 1992.
3 I. Kant, Critique of Judgment, trans. by J.H. Bernard, London 1914.
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to distinguish right and wrong, is something deeply rooted in people’s
minds and it is independent of changing moral standards.

In Arendt’s highly original approach, political responsibility is
based on the ability to make judgments. In her opinion, however,
political responsibility should be understood exclusively as collective
responsibility. Arendt separates politics from morality and law.
Following Aristotle she treats politics as a common, collective job,
whereas morality and law bear relevance at the individual level.
Morality and law always concern individuals and their actions;
politics concern a whole community.

As she put it: “I would say that two conditions have to be present
for collective responsibility: I must be held responsible for something
I have not done, and the reason for my responsibility must be my
membership in a group (a collective) which no voluntary act of mine
can dissolve, that is, a membership which is utterly unlike a business
partnership which I can dissolve at will”.*

Political responsibility is treated by Arendt as a collective affair,
a common job. Responsibility is something one could not reject or
neglect. One is responsible simply in virtue of being a member of
a society. In this sense, we are all responsible for our ancestors and
their deeds. In other words, political responsibility for Arendt is
a way of political engagement. In addition, what is crucial for her
is that collective responsibility does not presuppose collective guilt.

Even if a nation could be responsible for the wrong policy or
noble behavior of its political leader, it could not be guilty for his
wrong decisions or aggressive politics. Guilt is a concept of law
and presupposes individual accountability, whereas responsibility is
a political notion and it becomes shared as soon as politics constitutes
a public sphere. To repeat, an individual member of a community
may be responsible for a wrong action that has been done in the name
of the community; in such a case, however, he loses his individual

4 H. Arendt, Responsibility and Judgment, op. cit., 149.



[5] WAR AND THE PROBLEM OF PERSONAL RESPONSIBILITY 119

status. But there is no such thing as collective guilt and collective
condemnation.

According to Arendt, it would be proper to assess each person’s
action individually. That would be as assessment of individual guilt.
Collective responsibility belongs to a different level, which closely
resembles Michael Walzer’s views on soldier equality and personal
responsibility. In Just and Unjust Wars, Walzer stated: “Personal
choice that the soldier makes on his own and for essentially private
reasons (...) effectively disappears as soon as fighting becomes a legal
obligation and a patriotic duty (...) For the state decrees that an army
of a certain size be raised, and it sets out to find the necessary men,
using all the techniques of coercion and persuasion at its disposal”.’
'The idea of responsibility is conjoined here with the idea of necessity.
Even if it is not necessary to commit a crime (e.g. to rob a bank) or
to watch football this evening, it is sometimes necessary to serve
one’s country in case of an emergency. The idea of necessity applies
to war, and this could morally rehabilitate those who participated in
an unjust war. As Walzer argues, guilt for the war they are fighting
is not their private guilt; it is the guilt of their political or military
leaders.

Arendt reflected on this issue in a similar way: “if the person
happens to be involved in a common undertaking as in the case of
organized crime, what is to be judged is still this very person, the
degree of his participation, his specific role, and so on, and not the
group.” 'This may be interpreted as saying that the guilt for war
crimes applies to everyone regardless of hierarchy. One cannot simply
say that one’s role in a crime one is involved in is insignificant.

Arthur Harris (bombing of Dresden), Joachim Peiper (Malmedy
massacre), lieutenant Kelly (My Lai), and Russian Colonel Budanov
(sentenced for kidnapping and raping a Chechen young girl who he

5 M. Walzer, Just and Unjust Wars, New York 2015, 28.
6 H. Arendt, Responsibility and Judgment, op. cit., 44.
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believed was a terrorist sniper) are responsible for their decisions and
actions according to three dimensions, as argued by Walzer: upward
to their commanders, downward to their command and outward
to those whose lives they affect.” No matter their rank or role, they
all bear the burden of the decisions they made. That is the moral and
legal aspect of their actions. The passage above suggests that Arendt
would certainly agree with this conclusion.

Regardless of how we interpret Arendt’s passage, there is another
component of this general argument that we must take into account:
this is the idea that we should not blame a whole nation for an
aggressive war started by its political or military leaders. If there is
a wrong decision made by a leader, he should be blamed for it, brought
to trial and imprisoned. These measures of punishment, however,
should not affect the people, the whole nation.

In other words, political leaders may be accused of violating jus
ad bellum; military staft for violating jus in bello. War crimes must be
punished — that much is evident and confirmed by International Law,
as we said before. An individual decides autonomously whether he
should act in an entirely aggressive or absolutely inappropriate way,
although it is not always simple and unambiguous to understand what
decision is correct or incorrect in a given situation. Many authors
argued that there is a moral obligation not to enter an unjust war
when its injustice is evident. Francisco de Vitoria urged that it would
be better not to join an unjust war “since one may not lawfully kill
an innocent man on any authority, and in the case we are speaking
of the enemy must be innocent.”

'This idea finds its supporters in contemporary just war theory. Jeff
McMahan does not consider war as having unique and exclusive features
(we should note, however, that it is hard to imagine another situation in

7 See: M. Walzer, Two Kinds of Military Responsibility, in: Arguing about War, New Haven
2004, 23-26.
8 F. de Vitoria, On the Law of War, in: Political Writings, Cambridge 2010, 307.
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which a person takes up arms and kills not by his own choice or because
of social pressure, but to fulfil his duty to the fatherland and out of loyalty
to the ancient tradition and common values of his nation). For McMahan,
an unjust war and a criminal act such as a robbery are absolutely the same.
He ofters a multi-layered argument for this conclusion.

McMahan criticizes St. Augustine, Hobbes, Pufendorf and
many other philosophers who claimed that the responsibility for the
decision to start a war belongs to a sovereign rather than a soldier. As
McMahan notes, this idea was partly due to the authority and power
of the sovereign to give orders and demand obedience. In addition,
philosophers such as Hobbes claimed that the sovereign is the very
source of justice, honesty and law. McMahan breaks with this tradition.

He raises the following question, which also serves to characterize
his own position: “why have most people in virtually all countries at
all times believed that a person does not act wrongly by fighting in
an unjust war, provided that he obeys the principles governing the
conduct of war?”” From McMahan’s point of view, a state could not
demand its citizen to act wrongly; if it does, that state is bad and one
should resist it. McMahan also argues that taking the state as the
responsible party means that soldiers ask forgiveness for their unfair
actions without considering that this does not make their actions
acceptable and justified.”

In other words, McMahan rejects Walzer’s idea of the equality
of soldiers and argues that people should deliberately refuse to take
part in an unjust war," even if the state is calling them up. If it is
not clear whether a war is just or not, it is always better to step aside.
'The responsibility for using arms in war falls on each individual, who
ought to assess the justification for a war and make a decision about
his own involvement accordingly.

9 J. McMahan, Killing in War, Oxford 2009, 105.
10 1bid., 91.
11 1bid., 95-103.
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It could be noted that Arendt and McMahan are saying almost
the same things. We should add, however, that their positions are not
entirely identical . Arendt appeals to collective responsibility, whereas
McMahan demands individual responsibility. Both presuppose
that each person must be responsible, but their emphasis focuses
on different aspects . Arendt describes a situation in which each
individual is responsible only as a member of a group, a society.
Arendt’s position presupposes that the responsibility, but not the
guilt, for an action falls on the whole society. McMahan’s account of
responsibility rests on a specific social theory. He describes a society of
separate individuals, responsible only for themselves. It is hard to call
this a society, given that each person follows only his own aims and
decisions. It follows from this view that, if a person is involved in
an unjust war he is both responsible and guilty for participating in
it, even if his participation is merely passive. Comparing these two
approaches, we find McMahan’s approach unrealistic and incline
to Arendt’s understanding of political responsibility.

There is one question related to the problem of personal
responsibility. Should we condemn a person who refuses to support
his own state fighting a just war? We may recall here Bertrand
Russell, who was imprisoned during the First World War for his
pacifist activities. That war was just for Britain (let us ignore the
question whether it was truly just or not), which made Russell’s
position unpatriotic and therefore unacceptable. So, Russell was
imprisoned for criticizing a war that was commonly understood as
just. If a state wages an unjust war and one of its citizens opposes
it, he would be a hero, a soldier of justice, and we would evaluate
him positively. But what about those who oppose a war that meets
all the criteria of jus ad bellum and jus in bello? Should we consider
them enemies, criminals or simply madmen? What is their status?
Could we demand that a whole nation, or at least the majority of
the population, support a just war? Or, rather, if the war is just there
is no need to ask citizens, for a decision follows from the charisma
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of the government or political leader? That would be a charismatic
decision in Max Weber’s sense because we trust the government as
it it were gifted with special powers. It has more information and
competence than individual citizens, as well a greater experience
and more options. It turns out that, when it comes to initiating a just
war it does not really matter what the citizens think. People are
removed from politics. It is enough for the government to recall its
own legitimated authority when making a decision. People’s consent
is not needed to ensure compliance of governmental actions with
Jus ad bellum. If a war is unjust, however, questions concerning the
responsibility of each individual citizen for the wrong or even criminal
decisions of the government are promptly raised. They are meant
to urge each individual to think critically, evaluate the actions of
the government and, ultimately, take responsibility for the decision
to start an unjust war. In this case people return to politics, whereas
politicians with their special status and knowledge disappear as such.

3. RESPONSIBILITY, ENVIRONMENT AND TIME

We agree with McMahan and Arendt that responsibility presupposes
thinking. But thinking is impossible outside the intellectual sphere,
without a proper education, training and a habit for critical reasoning.
There is no society without this environment. And the dominant
system of power is primarily responsible for the lack of thinking.

A political leader who starts a war would probably explain his
decision with reference to the norms accepted by the society he
represents. Such norms, however, would be interpreted to the best
advantage of the ruler. A sovereign uses public morality and adapts it
to the form of justice that best serve his purposes. In this sense, we can
distinguish between International Law and morality. International
Law is a system established by the international community, and it
is not subject to rapid changes. National morality or ideology, on the
other hand, can be affected by politicians or military leaders. There



124 ARSENIY KUMANKOV [101]

are many examples of dramatic conversions of the collective conscious
in the 20® century. Russia and Germany are two notable cases, but
they are not the only examples of how people who devotedly support
one ideology with a specific moral code rapidly shifted to a difterent
one several times in the span of one generation. Such examples
show that sometimes a different interpretation of morality could be
used deliberately to justify an unjust war. Although we are unable
to consider thoroughly this problem here, it is worth mentioning
Brian Orend’s theory of “minimally just” political community in
this context. As Orend states, a political community is “minimally
just” when: 1) it is generally recognized by its own people and the
international community, 2) it avoids violating the rights of other
countries, and 3) it makes every reasonable effort to satisfy the human
rights of its own citizens.”” Any state or political group could be
a “minimally just” community, regardless of the political parties
currently in office. The only requirement is that a government act in
accordance with the criteria listed above. Orend assumes that only
minimally just communities are able to wage just wars and fulfill
the criteria of just ad bellum, in bello and post bellum. 1f a state is not
minimally just, it will always resort to armed force unjustly. This
theoretical scheme, projected into a broader political landscape, could
serve to identify, in some cases at least, nations acting wrongly from
a moral point of view, even if they use all political, social and media
resources to justify their actions.

There is one more problematic aspect of politics relating to the
question of responsibility —i.e., the problem of time. We may say our
that own responsibility derives from the fact that we voted for the
politicians currently in office. It was our own choice to elect them
and, therefore, to have responsibility for them. Hence, if our leader
decides to unleash a war we should agree with this decision given
that we have supported him during the elections. We should also

12 B. Orend, The Morality of War, Peterborough, Ontario 2006, 35-36.
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note, however, that the people in power can change their principles
and positions, and that sometimes such changes can be dramatically
substantial. Hitler and Stalin are radical examples of this idea — both
were legitimated leaders of their states (setting aside the question
whether they gained power legally or not) who committed political
crimes. When should we decline to fulfill the illegal decisions of
our leaders? This is a very complicated issue as political decisions can
be taken rapidly, and people may be e unable to react to them with
equal speed. Society is a very inert system that is not ready to respond
to fast changes in government rhetoric. This, in turn, makes social
control very diverse in its deployment. Society and individuals are
not always ready for deep political thinking. If we accept collegial
responsibility and guilt for the crimes of political leaders, then
people who tried to stay out of politics would be punished as well.
Moreover, failure to comply with government directives may have
different consequences in different countries. In free countries, it
may take the form of simple disobedience or protest; in more closed
societies, insubordination and opposition would meet with a lack of
understanding from the authorities and society at large, as well as
face ostracism or even persecution and imprisonment

4. CONCLUSION

To sum up , a state leader represents the will of the people and that
is why he is responsible for its improper usage. An individual cannot
be condemned for an unfair decision of the sovereign, because his
influence on politicians is hesitant . This is due to a fear common
to people. Fear for their life makes people obedient as they realize they
are powerless against the political leader or the political community.
That means a person could be condemned for his own crimes and
wrong decisions, and that there is no such thing as collective guilt.
On the other hand, it is the whole society that bears responsibility
for the politics of their state.
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This reasoning holds only during the decision making process,
when jus ad bellum or jus post bellum principles could be violated. Once
a conflict develops, jus in bello principles as well as personal involvement
and responsibility for possible injustice come into play. Developing
a multilateral approach, we add that Arendt’s arguments show their
validity at both the international and intranational levels. If a state
decides to start a war, or makes any other decision in foreign policy,
responsibility for this decision falls partly on the international community,
for international opposition to wrong intentions could sometimes prevent
serious troubles or even catastrophes. In other words, the states are
collectively responsible for maintaining justice and peace in the world .
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THE HOLOCAUST AND HIROSHIMA. MORAL OTHERNESS
AND MORAL FAILURE IN WAR

Abstract. The 20th century was an age of extremes. In this article | concentrate on two
disasters, the Holocaust and Hiroshima, in order to develop a philosophical reading of
moral extremes under circumstances of war. My aim is to differentiate between these two
events by exposing a normative framework. The significance of the Holocaust points to the
phaenomenon of a rupture of species, which stands for a moral transgression never thought
of. In analytical terms, this confronts us with the clashing of two normative orders: Firstly,
the universal moral respect of every human being; secondly, the radical particularism of
Nazism. To denounce the moral otherness of the latter is to highlight the war aims of Nazism:
imperial aggression to dominate Europe, and annihilation of the Jews as a world-historical
mission. In view of both aims, war against Nazism was just. The moral disaster of Hiroshima,
however, stands in marked contrast to this characterization. The political leaders of the
US did not intend to annihilate the Japanese people; they thought they would end war
by making use of a nuclear weapon. It is, therefore, a misleading metaphor to speak of
a “nuclear holocaust”, or to allude to a genocidal action in this case. This does not mean
at all that dropping the bomb was justified. Quite contrary to the US official stance, it is
important to consider this event in moral terms by relying on precise historical circum-
stances and well-founded critical analysis. There is strong evidence that it was a moral
failure to opt for the bomb. This comes close to the diagnosis of a war crime within a just
war framework. Nevertheless, this diagnosis must be kept distinct from the type of crime
involved in the Holocaust.

Keywords: Holocaust, Hiroshima, moral otherness, war crimes, political responsibility

1. The Holocaust: a rupture of species. 2. War, annihilation policy, and moral otherness.
3. Hiroshima: war and moral failure.

In 2015 we not only commemorate the genius of Paulus Vladimiri,
but also reflect on an age of extremes seventy years after World
War II. I'm going to discuss two exceptional disasters of this age,
the Holocaust and Hiroshima, in order to develop a philosophical
reading of moral extremes under the circumstances of war. My aim
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is to differentiate between these two events by exposing a normative
framework relating moral philosophy to hard historical questions.

Firstly, I shall qualify the moral dimension of the Holocaust.
Secondly, I shall formulate my interpretation by analyzing the
combined strategy of waging war and annihilation implemented
by Nazism. I shall argue that we are confronted here with the
clashing of two normative orders in war: Western universalism and
Nazi particularism. War against the latter was just. Thirdly, I shall
consider the atomic disaster of Hiroshima, which must be discussed
as a question of political responsibility. I shall argue that in this case
we are confronted with a severe moral failure, a war crime within
a just war framework.

1. THE HOLOCAUST: A RUPTURE OF SPECIES

'The moral dimension of the Holocaust leads to a seemingly para-
doxical diagnosis. The extermination of the Jews was carried out
under normative premises that give rise to an alternative morality or
a moral otherness of its own. Such a statement needs a terminologi-
cal clarification. One can speak of moralities in descriptive terms as
away to analyse them without accepting their moral content. In this
sense, Nazi morality can be analyzed without having to accept it
normatively. Additionally, I use the term “ethics“ to refer to moral
philosophy and the terms “morals or “moralities® to refer to the
general domain of reflection on ethics.!

The pivotal features of Nazism were its characterization of the
Jews as a collective body and its permanent struggle against the
“Jewish enemy”. Nazism denied Jewish people the right to existence
and in so doing abandoned the path of the moral unity of the human

1 To speak in descripitve terms of a morality of National Socialism is widely accepted for
methodological reasons. Cf. for a broad and recent discussion: W. Bialas, Moralische
Ordnungen des Nationalsozialismus, Gottingen 2014.
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species. Mankind no longer comprised all human beings, but it
was split into those who were ‘real’ humans and those who were
not. Nazism established a new order of values under its world view
(“Weltanschauung”), a key element of which was the dogma of a Jewish
conspiracy to dominate the world as set forth in the “Protocols of
the Elders of Zion”.

Albeit a forgery, this “document” was considered absolutely
authentic by the Nazis. They developed an enmity toward the Jews
as a homogeneous body incorporating certain essential qualities as
a people or race in stark contrast to the Aryan-German people’s
community (“Volksgemeinschaft”). The Jews were accused of
obstructing the mission of the Aryan-German race to advance its
creative and idealistic potential and to dispute the historical principle
of a never-ending struggle between races. The attribution of negative
racial qualities comes close to seeing the Jews as a spiritual race,
responsible for a universalistic picture of man formed during the
French Revolution under the idea of equality.

This is the reason why the Nazis’ fight against the Jews was
a struggle against a universalistic self-image of man. The radicalism
of this type of anti-Semitism provided the leading motive for the
Holocaust. This does not rule out other motives, but the existential
enmity toward an alleged threat of a collective Jewish predominance
over the world constitutes the framework of anti-Jewish activities and
operations at any level.

I propose the term “rupture of species” (“Gattungsbruch”)
to characterize the radicalism of Nazism in moral terms.® This
expression is meant to signify the overthrowing of traditional moral

2 Cf.B. W. Segel, A Lie and a Libel. The History of the Protocols of the Elders of Zion, ed.
by R.S. Levy, Lincoln 1995.

3 It is noteworthy that my term was adopted by Feliks Tych in his speech before the
German parliament in January, 27, 2010: http://www.bundestag.de/kulturundgeschichte/
geschichte/tych/rede/248106. Cf. for further argument: R. Zimmermann, Philosophie
nach Auschwitz, Reinbek bei Hamburg 2005, Ch. 1.
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limits in order to drive mankind into a new world of moral otherness.*
In the long run, however, it was not only the “Jewish” idea of human
equality that was destined to be abolished. Heinrich Himmler, leader
of the SS, denounced Christianity as an enemy comparable to the
Jews.? Additionally, the road to moral otherness was interwoven with
the utopian project of founding man anew (“neues Menschentum”).
Moral change as induced by Nazism implied the moral transformation
of mankind as a whole. Historical research teaches us that the Nazi
project was able to generate support at all levels of German society
and abroad. It was no illusion to conceive of a substantial moral
transformation and to expect a broad solidarity in this attempt.
The SS and its organizations were an exemplary community of
moral transformation. In our context it is important to remember
that the SS represents not only the highest type of a Nazi community
with respect to a militant combination of ideology and racial struggle.
This community also delivered the elitist paradigm of ideal Nazi
socialization and moral transformation, which could serve as an
educational model for the whole society. Ideal virtues such as loyalty,
obedience, honor and comradeship were conceived in direct relation
to Adolf Hitler and the personification of those concepts culminated
in every SS-man’s oath of allegiance to Hitler to their death. This
development shows the suspension of the concept of conscience in the
Christian tradition, which was open to individual moral reflection. As
a result, the breaking of moral limits was continuously encouraged.®

4 For asimilar account of the moral significance of the term, see: E.L. Fackenheim, To Mend
the World. Foundations of Future Jewish Thought, New York 1982, 250: “The continuity is
broken, and thought, if it is not itself to be and remain broken, requires a new departure
and a new category (...) because the Holocaust is not a relapse into ‘barbarism’, a ‘phase
in a historical dialectic’, a radical-but-merely-‘parochial’ catastrophe. It is a total rupture.”
The denial of a common humanity by Nazism is clearly described in: A. Margalit, G. Motzkin,
The Uniqueness of the Holocaust, Philosophy & Public Affairs 25(1995)1, 65-83.

5 Cf. P. Longerich, Heinrich Himmler: A Life, Oxford 2011, Ch. IlI.

6 Cf. B. Wegner, The Waffen-SS. Its Ideology, Organization and Function, Oxford 1990.
Cf. also: C. Koonz, The Nazi Conscience, Cambridge/MA, London 2003.
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If we take historical experience seriously, we must admit that the
Nazi movement was a by-product of the European social, cultural,
and political conditions at that time. The bewilderment caused by the
Holocaust and other moral catastrophes concerns the actions of people
like ourselves. As Yehuda Bauer says: “(...) the tragedy of the Shoah
was not its inhumanity but the fact that the Nazis were humans,
just as we are.”” Since we are dealing with moral considerations, it
is especially important not to exclude the protagonists, supporters
and perpetrators of National Socialism from a broad domain of
normality , however sharply their ideology and moral convictions may
be criticized. We must accept the open range of human possibilities
and take a realistic view of history, which presents us with human
developments with very different outcomes.®

My concept of the rupture of species is not vulnerable to the
consideration that Nazism does not contest that Jews are human
beings. Although this is in one sense correct, it is wrong in a different
and more relevant sense of ‘mankind’. We have to account for an
ambiguity in the concept of mankind. On the one hand, “mankind”
is used as a descriptive term of ordinary language and refers to the
global features of individuals, groups, peoples, nations and religious
communities as a whole. In this sense, Jews are part of mankind.
On the other hand, however, “mankind” stands for “true mankind”
(“wahbres Menschentum”), which is a normatively limited concept not
at all compatible with the common facts of mankind. In this sense,

7 Y. Bauer, Einige Uberlegungen zur Shoah, (my translation), Zeitschrift fir
Geschichtswissenschaft 54(2006)6, 547. Cf. P. J. Haas, Morality after Auschwitz. The
Radical Challenge of the Nazi Ethic, Philadelphia 1988, 232: “Although the Holocaust
is unique in its awfulness, it is a firm part of normal human history (...) In studying the
Holocaust, we study not only a particular society of the past but ourselves as well.

8 Cf. 1. Clendinnen, Reading the Holocaust, Cambridge 1999, 111 f.: “I do not pretend that
‘understanding’ men like Hitler, or Himmler, or Stanglis an easy matter. | would only insist
that the problem is not qualitatively different from the problem inherent in understanding
any other human beings - and that our understanding of our fellow human beings will
not be and cannot be complete.”
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the Jews are not part of mankind but must be eliminated to achieve
a purified kind of mankind. This normatively restricted concept is
the counterpart of the rupture of species. Hannah Arendt made this
clear when she concluded her report on the Eichmann trial with
a critique of the Nazi hubris as an entitlement to decide who should
live and who should not.’

Saul Friedlinder’s work on the persecution and extermination
of the Jews by Nazism is particularly suited to support my analysis
with two important sets of considerations. First, he takes issue with
the historian Dan Diner for using the term “rupture of civilization”
as an epistemic concept to show the bewilderment of the Jews at the
“counter-rationality” of the Nazis. The Jewish victims, according
to Diner, could not understand the motives and actions of the
extermination project because this was going against the Nazis’ own
economic interests and priorities in the conduct of war. Diner ascribes
a cognitive incoherence to the Nazis because they shifted their focus
away from purposive rationality and self-preservation, which is self-
evident in the tradition of Western civilization. The Nazis, therefore,
did not simply act irrationally. They embraced a counter-rationality
that defeated the hope of some Jewish leaders that they might survive
along with their community by working efficiently for the Nazi
system.

In Friedlinder’s view, however, this account is not necessary because
of the dominant trait of the Nazi-Jewish enmity characterized above.
He emphasizes the decisive point that “the entire murder system
stemmed from a single postulate: The Jews were an active threat,
for all of Aryan humanity in the long run, and in the immediate
future for a Reich embroiled in a world war. Thus the Jews had

9 Cf. H. Arendt, Eichmann in Jerusalem: A Report on the Banality of Evil, New York 1994,
Epilogue. I leave aside the many discussions on Arendt’s concepts of radical evil or banality
of evil. My concept of a rupture of species, which has as a counterpart in the diagnosis
of a failure of species-commitment, avoids the complications of Arendt’s concepts.
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to be exterminated before they could harm »Fortress Europe« from
within or join forces with the enemy coalition they had themselves set
against the Reich.“’It follows that the dilatory tactics of the Jewish
leaders during the extermination phase could not possibly succeed
because the Germans were not disposed to take “any »interests« into
account®,

'The fatal logic of all this can, to my mind, be summarized by saying
that there was no “counter-rationality” involved in Nazism. Rather,
we find a far-reaching counter-morality responsible for shaping a new
model of the world. Rupture of species as a moral term is, therefore,
needed to cope with the moral dimension in question.

This is confirmed by contemporary German-Jewish debates. In
a speech delivered to the Knesset (2008), the German chancellor
Angela Merkel used the term “rupture in civilization” in a moral
sense when she acknowledged German responsibility for the “moral
catastrophe” of the Shoah. It seems clear that there is an intention
to articulate the Shoah in a moral vocabulary adequate to the moral
significance of this epochal event. For the sake of clarity, rupture of
species adequately refers to the moral significance of the Holocaust.

'The second important suggestion made by Friedlinder consists in
his thesis that the central focus of Nazism’s radical anti-Semitism
was a “redemptive anti-Semitism™ aimed at “liberating” the Aryan-
German community and the whole of mankind from the Jews. The
moral transformation I have characterized enables us to speak similarly
of a morality of redemption. The religious meaning of “redemption”
is turned into a mundane project. There is no longer an otherworldly
redemption: the Last Judgment takes place in history.

10 S. Friedlander, Nazi Germany and the Jews, Vol. II: The Years of Extermination, New York
2007, 557.

1 S. Friedldnder, Nazi Germany and the Jews, Vol. I: The Years of Persecution 1933-1939,
New York 1997, Part |, Ch. 3.
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'The shocking historical experiences of Nazism and the Holocaust
lay bare in a very general sense the opposition that existed between
a Nazi morality of redemption and a type of morality we might call
a morality of integration. Moral integration presumes that every
human being is a part of the human species and a member of mankind
simply by her or his existence. A morality of integration can also
be ascribed in an elementary sense to a hierarchical or otherwise
traditional society, which denies equal rights to all humans but holds
it to be self-evident that every human is an integral part of mankind.
To be clear, moral norms inaugurated by world religions should also
be placed under the heading of a morality of integration. To take
Christian morality as an example, it is clear that every human being
is part of the human world whereas “redemption” is not of this world
but otherworldly in a realm of transcendent salvation.

On the basis of these distinctions it becomes obvious that the
specific morality of integration developed in the Western world since
the eighteenth century as a universalism of the equality of man and
equal rights for all men, stands in fundamental opposition to Nazi
morals, which must be considered as forms of a radical particularism.

Additionally, however, it should become evident that historical
experience points to a plurality of divergent moralities that cannot
be unified. The morality of Bolshevism is another notable example
that would require an account of its own."? At the level of meta-
ethics, therefore, we should acknowledge a moral pluralism in history.
The idea of a moral monism, strongly represented in the Kantian
tradition, dissolves after a systematic reflection on moral history. In
other words, the universalism of human equality and human rights
has to be seen as Aistorical universalism, which is itself a historical
innovation without a conceptual guarantee.

12 Cf. R. Zimmermann, National Socialism - Bolshevism — Universalism, in: Nazi Ideology
and Ethics, eds. W. Bialas, L. Fritze, Cambridge 2014, 391-422.
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'This points to a further issue that I can only mention in passing
here. For our purposes, it will suffice to characterize my conception
against the background of Richard Rorty’s critique of an objectivist
or transcendentalist version of universalism. I do agree with Rorty’s
critique, but I deny the suspension of the language of universalism in
tavour of what Rorty calls the “ethnocentricity” of universalism and
human rights.”® One can share with Rorty the historical approach,
particularly with respect to the significance of historical experience
and research, and at the same time preserve universalism in terms of
the moral content of a historically situated morality open to worldwide
acceptance. Such acceptance is not secured in advance and may be
threatened in the future. It is therefore possible to speak consistently
of the universalization of egalitarian universalism by taking the
latter as a moral content. In this sense, universalism is conceived as
historical universalism in a universe of divergent moral orders. I shall
defend this approach below in my analysis of the opposition between
egalitarian universalism and Nazism.

2. WAR, ANNIHILATION POLICY, AND MORAL OTHERNESS

An intimate connection between Nazi morality, war and annihilation
policy is shown by the fact that the Nazi project to exterminate the
Jews was pursued under a growing pressure on military operations
and against the considerable strength of the anti-Nazi coalition, not
least after the entry of the United States into the war.

This sheds light on the interconnection between waging war in
order to dominate Europe and the conspiracy theory pertaining to the
Jewish dominance of the world. Of course, the war of aggression

13 R. Rorty, Contingency, Irony, and Solidarity, Cambridge 1989, Ch. 3. Idem, Truth and
Progress, Cambridge 1998, Ch. 2. Occasionally Rorty reduces his “ethnocentric particu-
larism“ to a denial of an objectivist universalism. This is compatible with my historical
reading of universalism.
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against Poland in 1939 and the extension of war aims throughout the
world had their own pecularities and repercussions that would affect
a broad range of power politics. To take notice of this dimension of
the war is to recall the so-called Generalplan Ost, which concerned
the enslavement of Slavic peoples and the mass killings of non-Jewish
civilians.™

However, the so-called “Jewish question® and the fight against
the “Jewish-capitalist-bolshevist world conspiracy* (the Soviet Union
and Germany became enemies in 1941) were still the primary aims of
the Nazi offensive. The strategy of the Generalplan Ost was designed
to go hand in hand with the fight against the Jews. Albeit the mass
killings of Slavic peoples were not organized to exterminate them
entirely, it would be wrong to think of a hierarchy of victims. Murder
is murder. That doesn’t prevent, however, the recognition that the
Jewish case runs even deeper in its normative significance.

In January 1939 Hitler anticipated war in a speech in which he
declared the international finance Jewry responsible for a possible
war. In 1940 Himmler favored the so-called Madagascar project
to establish a ghetto for millions of Jews in Madagascar. Once again,
this project highlights the interconnection of the war waging strategy
with the suppression of the Jews: one important aspect of the project
was to use the ghetto to exert pressure on the U.S. and prevent their
entry into the war. The project failed and the Nazi radicalization took
other forms. Among them were the ruthless mass murders of Jews
and Slavic populations during the war, as well as the establishing of
Jewish ghettos in Eastern Europe, not least the Warsaw Ghetto, in
order to exert repressive control over the entire Jewish population.
'The episodes of violence against the Jews continued in concentration
camps and in death camps.

14 This episode is extensively described in: T. Snyder, Bloodlands. Europe between Hitler
and Stalin, New York 2010.
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'This sketchy overview may suffice to characterize the annihilation
policy implemented by Nazism in the context of the war. All these
developments were driven by the belief in a never-ending struggle
between races and the necessity of the Aryan-German dominance
over the world. The breakdown of this perspective in the course of
the war left the annihilation policy as the sole war aim achievable
by Nazism.

'The moral-political opposition of egalitarian universalism and
Nazi particularism can be summarized in the following way:

We have to envisage two different moral principles: The egalitarian-
universalistic principle consists in the conviction that every woman
and man have the same moral status. The relevant self-understanding
becomes manifest in the reciprocal recognition of equal rights for
every member of the community. Nazism sets a an entirely different
principle. The Germans or the Aryans claim a higher moral status than
Non-Germans or Non-Aryans, and follow the self-understanding of
a community that gives priority to an order of normative inequality
under racial standards.

In additon, there is a network of social norms and institutions tied
to a moral principle. The universalistic principle holds essential a civil
life free of violence, social and public protection against discrimination
of any kind, and a system of law founded on human rights. Contrary
to this conception, Nazism aims for the strengthening of the German-
Aryan community under the guidance of the “leader” (Fiihrer). For
Nazism neither domestic nor foreign affairs are limited by the law,
and the interests of the people’s community are given priority over
all other considerations.

Finally, there is a different relation to violence. According
to universalistic morality, the state has a monopoly over legitimate
violence and all conflicts within a community should be handled
with non-violent means. According to Nazi morality, violence is
a legitimate means to enforce the homogeneity of the community
against its enemies, defined in racial terms. The violent fight for race
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domination in the context of a global struggle is the true human right
of a community, which is even above the constitutional law.” By the
same token, wars of aggression are declared actions of self-defense.
Contrary to this, the universalistic morality imposes an obligation
to limit military power and violence to situations of self-defense and
to respect the law of the nations.

Such a characterization of the differences between egalitarian
universalism and Nazism provides the normative framework for
judging the war against Nazism as just. It was just to fight the
combination of military aggression, annihilation policy, and moral
otherness.

3. HIROSHIMA: WAR AND MORAL FAILURE

In light of the normative framework sketched above, the final section
of my paper is devoted to an analysis of the disaster of Hiroshima.
There’s no question that the United States was justified to enter
the war after the Japanese attack on Pearl Harbor in 1941 and after
the declaration of war on the U.S. by Nazi Germany. There’s also
no question that the U.S. is a central part of the Western tradition
of egalitarian universalism inaugurated by the American and
French Revolutions. Japan, on the other side, was dominated by
a nationalist-imperialist self-understanding. Japan claimed to be
a nation under the auspices of the goddess of sun who inspires
the god-like leadership of the Tenno. Contrary to this self-image,
however, Japan was judged by Nazi Germany as inferior on racial
criteria — yellow, rather than Aryan white — and only accepted as
an ally for strategic reasons.

As for Hiroshima, it is indispensable to contextualize the
dropping of the atomic weapon within the Potsdam conference
that took place from July 17th to August 2nd in 1945. At nearly

15 Adolf Hitler, Mein Kampf, Miinchen 1937, 248-251. edition, p. 105.
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the same time, July 16th, the bomb was succesfully tested in New
Mexico, and the military order to drop the bomb on Japan was
issued on the 25th of July. The Potsdam Proclamation was published
the next day, demanding the unconditional surrender of Japan. In
addition, we must take notice of the leading figures in the Potsdam
conference, namely Winston Churchill, Clement Attlee, Joseph
Stalin, and Harry Truman (the successor to the famous Franklin
Roosevelt), who took office in April 1945. In retrospect, Albert
Einstein speculated that President Roosevelt would never have
decided to use the bomb.!*

Einstein’s comment illustrates the crucial point that the political
situation was open to a genuine decision. The pros and cons of
the decision to drop the atomic bomb on Japan are still debated
by historians, political scientists and philosophers to this day. It
would, therefore, sound pretentious to give a short answer to all of
the problems involved. For our purposes, however, it will suffice
to develop a line of argument to support the judgement that the
bombing decision was a moral failure.

A preliminary consideration that I would like to offer concerns
the background against which the Hiroshima bombing should be
considered. By the end of 1944 it was clear that a German nuclear
weapon was not going to be built and that it would have been
preferable to rethink the strategic option of producing an atomic
weapon altogether. The Allied leaders, however, did not seriously
discuss any other alternatives.

Of course, this can be seen in the context of an escalating pattern
of atrocious practices: the maltreatment and massacre of civilians by
the Japanese and the Germans, the mass killing of prisoners of war by
the Russians, Japanese and Germans, the practices of area bombing
and firebombing by the Anglo-Americans. One telling case in point
is the firebombing of Tokyo in March 1945, which killed an estimated

16 The New York Times 19(1946)8, 1.
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100,000 people. This event already demonstrated the impossibility of
distinguishing between military and civilian targets."”

'This background to the war with its moral failings and war crimes
emphasizes the challenges involved in the decision to use nuclear
weapons. However, the atrocities of the ongoing war could never
provide cogent reasons for using the bomb because of its immensive
destructive power; not even in revenge for the Pearl Harbor bombing.
This points to the moral dimension we have to take into account when
judging political leaders and their decisions. The moral question in
this case is one of political responsibility under various and serious
respects, each of which has moral significance in itself. Details of the
decision procedure aside, ultimately we have to take the responsibility
of President Truman as decisive for Hiroshima. A hypothetical line
of argument can be developed as follows:™

4. If Truman had acted according to the 1941 Atlantic Charter,
signed by Roosevelt and Churchill, he would have complied
with the principle that all peoples have the right to decide
their form of government, and

5. If Truman had considered the traditional Japanese self-image
that the nation was represented by the god-like Tenno, he
would not have demanded the unconditional surrender of

17 Cf. for a broad discussion of the problem of the Allied bombing: A.C. Grayling, Among
the Dead Cities. Was the Allied Bombing of Civilians in WW I a Necessity or a Crime?,
London 2006.

18 The followingis based on several studies discussing the problem of Hiroshima in different
ways: G. Alperovitz, Atomic Diplomacy: Hiroshima and Potsdam. The Use of the Atomic
Bomb and the American Confrontation with Soviet Power, London/Boulder, Colorado
1985 (revised ed.); T. Hasegawa, Racing the Enemy. Stalin, Truman, and the surrender of
Japan, Cambridge/Mass./London 2005; M. Bess, Choices under Fire. Moral Dimensions
of World War II, New York 2006; Hiroshima in History and Memory, ed. M.J. Hogan,
Cambridge/New York 1996; J.S. Walker, Recent Literature on Truman’s Atomic Bomb
Decision: A Search for Middle Ground, Diplomatic History 29(2005), 311-334. There
are many other sources that could be cited, but for a presentation of the problem in
a framework of hypothetical reasoning the aforementioned studies will suffice.
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Japan in the Potsdam Proclamation without an offer of
immunity for the Emperor of Japan, and

6. If Truman had taken more seriously the immense task of
ending the war and at the same time ensuring a peaceful
post-war order in the spirit of the Atlantic Charter, then he
would have anticipated the grave consequences of the new
atomic weapon, not only for the war against Japan, but also
for a new era in global politics, and

7. If Truman had not ignored the expert advice from military
staff that the surrender of Japan was only a question of time
and that it was not necessary to invade Japan, with the
prospect of a number of war casualties comparable to that of
the Okinawa battle, and

8. If Truman had not placed so much importance on the Japanese
surrender before the Soviet Union was able to enter the war
against Japan, and

9. If Truman had taken seriously the warnings in the name of
universal humanity from sectors of the military and scientists,
he would have demonstrated the bomb on an uninhabited
target other than a city ...

Taking all these “Ifs“ together, it follows that the atomic bombing
was a morally wrong decision, a decision to be judged as a war crime.
Some additional comments may clarify this line of argument:

Points (1) to (3) concern the way to deal with the concrete war
situation in Japan in light of the progressive framework of the
Atlantic Charter and the medium-term perspective for a new post-
war order. After the defeat of Nazi Germany, the gobal war scenario
had decisively changed. Therefore, time was ripe for considering
options for the defeat of Japan more carefully than Truman and his
Secretary of State, James Byrnes, seemed able to do. To be sure,
a more moderate insistence on the unconditonal surrender of Japan,
explicitly securing safe passage to the Tenno, could have meant for
the Japanese hardliners a sign of weakness on the part of the Allies.
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However, combined with the threat that the Soviet Union would be
in a position to enter the war against Japan by early August 1945,
this risk seems acceptable.

Taking this risk would have been consistent with the Atlantic
Charter by distinguishing between the disarmament of an aggressive
enemy and the specific national identity relative to the Japanese
government and the Tenno. This point is further supported by
Japanese sources concerning the national creed of the kokutai. The
precise meaning of this term is difficult to explain; suffice it to say
that its meaning encompasses the strong Japanese tradition of the holy
unity of the people and the Emperor.”” The Truman administration
did have knowledge of the interdependence between Japanese culture
and the political system.

Additionally, there can be no doubt that the American government
was well-informed about the destructive power of the nuclear weapon
and the grave consequences of its unleashing. This is shown, for
instance, in a statement by Dwight Eisenhower, the Commander in
Chief of the American forces in Europe and later President of the U.S.
When Secretary of War Stimson told him that atomic weapons were
to be used against Japan, he reacted as follows: “During his recitation
of the relevant facts, I had been conscious of a feeling of depression
and so I voiced to him my grave misgivings, first on the basis of my
belief that Japan was already defeated and that dropping the bomb
was completely unnecessary, and secondly because I thought that our
country should avoid shocking world opinion.“*

'The statement by Eisenhower leads to points (4) and (5) concerning
the concrete circumstances of waging war against Japan. It is a fact

19 Cf. the key source for this: Kokutai No Hongi. Cardinal Principles of the National Entity
of Japan, Cambridge/Mass. 1949. How to preseve the kokutai and how to define its
meaning became issues of the utmost significance for the Japanese before ending the
war with the Tenno’s acceptance of the Potsdam Proclamation. Cf. T. Hasegawa, op. cit.,
chs. 5, 6.

20 Quoted in: G. Alperovitz, op. cit., 14.
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that the Okinawa battle involved heavy losses on the American side
but it is also true that the capture of Okinawa resulted in the dominion
of the Pacific war scenario by the Americans. Notwithstanding the
willingness of the Japanese war hawks to continue the war in all
circumstances, the war situation had changed and this influenced
more and more the moderate faction of the Japanese government.
To expect a revision of Japanese war politics was no idle hope in the
near future and, especially, in respect of the possible entry of the
Soviet Union into the Pacific War. By revoking the former Neutrality
Pact between Japan and the Soviet Union, the Red Army was able
to enter the war in August 1945 and to advance in Manchuria and
Kuril Islands. These facts support the thesis that within a rather
short time Japan could have been defeated without using the atomic
weapon.

Point (6) contains the most explicit instance of moral reasoning
to achieve a balance between the concrete war scenario, the
destructiveness of the nuclear weapon, and a form of humanism
shaped by egalitarian universalism. Even if the demonstration of the
bomb on an uninhabited area would have failed to compel a prompt
Japanese surrender, it would have shown moral-political responsibility
and would have emphasized the moral prestige of America during
the final phase of the war, not least in the negotiations with Japan
and in limiting Stalin’s territorial ambitions in the post-war scenario.

It is worth adding to this point the moral qualms of Leo Szilard as
a telling case. In the summer of 1939 he persuaded Einstein to write
a letter to Roosevelt in order to warn him about German nuclear
capabilities. Later on, as a participant in the “Manhatttan Project®
he warned Roosevelt again in April and July 1945. Together with
other scientists, this time he tried to convince Roosevelt and Truman
to abstain from using the bomb on moral grounds, but his warnings
didn’t even reach the two presidents.”

21 G.J. DeGroot, The Bomb. A Life, Cambridge/Mass. 2005, 21ff., 70ff.
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My remarks are meant to expose the challenge of hard decisions
at the level of world politics, which involve the need and capacity
to reflect on war scenarios both under stable and changing conditions.
The Truman government was not able to revise its war aims and
weigh the risks under changing conditions of war. The Japanese
surrender could have been achieved without the nuclear option and
with a more flexible strategy in relation to the Japanese mentality and
Tenno system. Therefore, the critique seems justified that the decision
to drop the bomb was strongly influenced by the intention to end
the war against Japan before the Soviet Union could seriously take
action. It is revealing that the order to drop the bomb preceded the
published demand for the unconditional surrender of Japan (Potsdam
Proclamation) by at least one day.?

The risk of Stalin’s territorial claims on the Northern part of Japan
after the war could not outweigh the serious moral argument that
the conscious mass killing of people was not a justifiable option.
It may be added that the Japanese government could have agreed
to unconditional surrender shortly after the Potsdam Proclamation,
thereby unwittingly avoiding the bomb at the last possible moment.
'This, however, cannot serve as a valid counter-argument. It rather
brings us back to point (6) above, which denotes a conscious
confrontation of the Japanese with the bomb.

Independently of historical research on the remaining military
power of Japan or a precise analysis of the power of the Soviet Union
to end the war, there is no utilitarian way out of the problem. The
argument that the bomb saved more lives than it destroyed because
the war, if continued, would have resulted in a greater number of
victims than Hiroshima (and Nagasaki) fails. The reason is that
the concrete decision to drop the bomb has to be related to the
immediate consequence that thousands of civilians will certainly

22 T. Hasegawa, op. cit., 152.
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die. To relativize this decision to possible future events that can be
assumed only hypothetically comes close to a category mistake.

'Therefore, the bombing decision has to be judged in terms of the
concrete circumstances in which it was made. An echo of this can be
found in the letter of protest sent by the Japanese government to the
U.S. through the Swiss legation on August 10, 1945. This letter declared
the use of the atomic bombs a violation of the Hague Convention
prohibiting the use of cruel weapons, and characterised the bombing
of Hiroshima and Nagasaki as a crime against humanity.” To be
sure, the Japanese government was guilty of its own atrocities and
war crimes, but the moral condemnation of the Japanese misdeeds
does not excuse those of the U.S.

Looking back at the normative framework above, it is important
to distinguish between the crimes of the Holocaust and Hiroshima
in the following way:

Notwithstanding the moral critique of the American government,
its aim was not to destroy the Japanese people but to end the war by
making use of a nuclear weapon. It is therefore a misleading metaphor
to speak of a “nuclear holocaust® or allude to a genocidal action in
this case. We have to distinguish the bombing of Hiroshima from
the crime of the Holocaust. To argue for a different analysis of these
two events can also help to dismiss certain general comparisons of
Auschwitz and Hiroshima carried out within an overall picture of
modernity characterized in terms of a critique of technical rationality.*
'The Holocaust stands for a rupture of species; Hiroshima does not.”

23 T. Hasegawa, op. cit., 199.

24 The topos of such a critique of modernity can be found in autors of quite different
philosophical orientations, e.g., Theodor Adorno, Max Horkheimer, Martin Heidegger,
Zygmunt Bauman etc.

25 This distinction would be relevant for a critical assesment of the material presented in:
R.H. Minear, Atomic Holocaust, Nazi Holocaust: Some Reflection, in: Diplomatic History
19(1995), 347-365.
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In addition, it is important to recognize the personal dimension
of hard decisions in history. It goes without saying that the bombing
decision was a question of great complexity, which should be judged
only after careful consideration. Nevertheless, there remains the
peculiar moral level of political responsibility on President Truman.
It is such a moral dimension that determines whether a political
leader stands the proof of history. Truman did not, or so it seems.?
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WAS THE 1982 LEBANON WAR A JUST WAR?

Abstract. The debate over what constitutes a just war has an ancient history. Just war
theories stem from philosophical, religious and military thinking. Christian religious thinkers,
like St. Augustine (354-430), and Thomas Aquinas (1225-1274) spoke of laws of war and
peace, reflecting on the reasons that bring about war (jus ad bellum) and the means
employed in the conduct of war (jus in bello). A contemporary thinker who has developed
aliberal theory on just and unjust wars that accentuates moral considerations is Michael
Walzer. He used Clausewitz as a point of departure, aiming to construct an interdisciplinary
liberal theory that brings together political theory, ethics and international relations. In
this paper, I employ Walzer’s theory to assess the justifications for the 1982 Israeli war in
Lebanon. Section (1) provides historical-philosophical background and context. Section (I1)
accentuates the underpinning principles of Walzer’s theory. Section (I11) employs Walzer’s
theory to analyse the 1982 Lebanon War. Section (V) addresses the question whether the
Lebanon War was justified. | argue that the 1982 Lebanon War was not justified.

Keywords: ethics of war, just war theory, jus ad bellum, jus in bello, 1982 Lebanon War

1. Introduction. 2. Theory. 3. The Lebanon War. 4. Was the 1982 Lebanon War a Just War?
5. Conclusion.

1. INTRODUCTION

'The debate as to what constitutes a just war has an ancient history.
The old saying “All is fair in love and war” might be true for love, but
it is patently untrue for war. Theologians and scholars, politicians,
diplomats and lawyers have devoted a great deal of their time to the
challenging task of establishing criteria for what combatants can
permissibly do in a time of war. In the Bible we find attempts
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to distinguish between just and unjust wars, and to define just
principles in the conduct of war.!

Just war theories stem from philosophical, religious and military
thinking. Christian religious thinkers, like St. Augustine (354-430),
and Thomas Aquinas (1225-1274) spoke of laws of war and peace,
reflecting on the reasons that brought about war (jus ad bellum) and
the means employed in the conduct of war (jus in bello). The Prussian
military thinker Carl von Clausewitz (1780-1831) wrote: “As war
is not an act of blind passion, but is dominated by the political
object, therefore the value of that object determines the measure
of the sacrifices by which it is to be purchased”.? War, according
to Clausewitz, is the continuation of political negotiation by other,
violent means. Policy does not stop when the war breaks: it continues
violently. Therefore, national interests override military interests that,
by definition, relate only to means, not to national ends. Morality
is not an obstacle. The only restrictions on the employment of force
relate to abilities.

More recently we benefited from Michael Walzer’s theory on just
and unjust wars. His book, Just and Unjust Wars, originally published
in 1977, helped the shaping of the foregoing literature and became
a classic text. Walzer used Clausewitz as a point of departure, aiming
to construct an interdisciplinary liberal theory that brings together
political theory, ethics and international relations. Here I employ
Walzer’s theory to assess the justifications for the 1982 Lebanon
War. Section (II) accentuates the underpinning principles of Walzer’s
theory. Section (III) explains Israel’s precarious position in the
Middle East and its defence policy. Section (IV) employs Walzer’s
theory to analyse the war. I argue that the 1982 Lebanon War was
an unjust war.

1 Deuteronomy, Chapter 20, http://skepticsannotatedbible.com/dt/20.html).
2 C. von Clausewitz, On War, London 1968, 125. For a concise history of the just war
theory, see: S.P. Lee, Ethics and War, Cambridge 2012, 35-67.
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2. THEORY

According to Walzer, any violation of the territorial integrity or the
political sovereignty of an independent state is called aggression.’
It is a situation in which two or more parties engage in an armed
conflict where human life and fundamental freedoms, as well as
the sovereignty of the community, are challenged. Walzer writes:
“Aggression is a singular and undifterentiated crime because, in all
its forms, it challenges rights that are worth dying for.™

'The victim of an aggression fights in self-defence on behalf of his
community, rather than solely in his name. People have the right
to engage in war and even to punish the state that decided to violate
the serenity of their society. Walzer summarizes the standard theory
of aggression in six points:

1. 'The international community is composed of independent
states whose governments protect the rights and the interests
of their residents.

2. International law is binding on all sovereign countries. It
asserts the rights of all communities and above all their
territorial integrity and political sovereignty.

3. Any threat or use of force by a state against the political
sovereignty or the territorial integrity of another state is an
act of aggression and a crime.

4. Aggression justifies two kinds of violent response: Defensive
war by the attacked party, and a war of law enforcement by

3 M. Walzer, Just and Unjust Wars, New York 2006, 52. The definition of aggression that
was accepted by the U.N. in 1974 is: “Aggression is the use of armed force by a State
against the sovereignty, territorial integrity or political independence of another State,
orin any other manner inconsistent with the Charter of the U.N". United Nations General
Assembly Resolution 3314 (XXIX), http://www1.umn.edu/humanrts/instree/GAres3314.
html

4 M. Walzer, Just and Unjust Wars, New York 2006, 53.



152 RAPHAEL COHEN-ALMAGOR (4]

the attacked party and by any other nation in the international
community.

5. 'There is no justification for war actions except for aggression.
Only the desire to cause injustice to another state might bring
a state to justify declaration of war and the use of force.

6. Following defeat, the aggressor can also be punished for the
world to see. This principle satisfies the wish for revenge and
is also intended for deterrence, preventing other states from
acting in a similar way in the future.’

Walzer uses the terms “justice” and “morals” interchangeably, as if
they were one and the same: the value of justice is mixed with the value
of morals. The moral person is honest and noble.® Justice is a primary
impulse of the human soul, the backbone of the community’s basics.
The just, or the moral person, is a virtuous person who is guided by
a healthy sense of judgement about what is right for people to do, and
what they should avoid doing. Following the long tradition mentioned
supra, Walzer suggests that wars need to be analyzed at two levels:’

'The first level is jus ad bellum — the justice of war, the right to engage
in war. It concerns the reasons that brought about the war: ideas about
righteous reason, righteous authority, righteous intention. According

5 Ibidem, 61-62. Walzer writes that all three considerations feature in the literature, though
deterrence and restraint are most commonly accepted.

6 The Roman jurist Gnaeus Domitius Annius Ulpianus (170-223) explained that justice is the

constant and perpetual will to allot to every man his due. He defined the term “justice”

“Honeste vivere, alterum non laedere, suum cuique tribuere” (To live honorably, to harm

no one, to give to each his own). For a critique of Walzer, see: A.J. Coates, The Ethics of

War, Manchester 1997; A.J. Bellamy, Supreme Emergencies and the Protection of Non-
combatants in War, International Affairs 80(2004)5, 829-850; J. McMahan, The Ethics
of Killing in War, Ethics 114(2004), 693-733; J. McMahan, Liability and Collective Identity:
A Response to Walzer, Philosophia 34(2006), 13-17; J. McMahan, Killing in War, New York
20009.

M. Walzer., Just and Unjust Wars, New York 2006, 21. For discussion on the origin of the
terms jus ad bellum and jus in bello, see: R. Kolb, Origin of the twin terms jus ad bellum/
jus in bello, International Review of the Red Cross (1997)320, https://www.icrc.org/eng/
resources/documents/misc/57jnuu.htm

]
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to this set of criteria, the justice of the cause is sufhiciently great so as
to warrant warfare.® Jus ad bellum also concerns the wish for the war
to cease instead of bringing more evil than good to the world; the beliefs
that war should be the last resort and that peace is always desired. Still,
sometimes war is an ugly necessity in order to avoid an even greater evil.

'The second level, jus in bello, relates to the conduct of war, the
limitations and restrictions applied to the war from the very moment
it begins. Jus in bello relates to the conditions that qualify a person
as a combatant and the conditions that qualify legitimate targets, as
well as to the strategy and tactics that can be resorted to, in terms of
the scale of attacks and the weapons that can be used. As Immanuel
Kant explained, the killing of innocent civilians should be avoided
as much as possible, otherwise peace could not be concluded and
the hostilities might turn into a war of extermination.’ The end does
not justify the means. Furthermore, beyond instrumental reasoning
a more powerful type of reasoning is one of principle: even if the only
way to achieve peace and prevent a war of extermination was to kill
some civilians, the end still does not justify the means. The Hague
Conventions 0of 1899 and 1907,° the Geneva Convention of 1949" and

8 Just War Theory, ed. M. Evans, Edinburgh 2005

9 I. Kant, political Writings, 2" ed. by H.S. Reis, Cambridge 1991, 96.

0 Convention (II) with Respect to the Laws and Customs of War on Land and its annex:
Regulations concerning the Laws and Customs of War on Land, The Hague, 29 July
1899, https://www.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?action=openDocumenté&do
cumentld=CDOF6C83F96FB459C12563CD002D66A1; Convention (1V) respecting the
Laws and Customs of War on Land and its annex: Regulations concerning the Laws and
Customs of War on Land, The Hague, 18 October 1907, https://www.icrc.org/applic/ihl/
ihl.nsf/Treaty.xsp?action=openDocument&documentld=4D47F92DF3966A7EC12563CD
002D6788. See also: A. Webster, Hague Conventions (1899, 1907), in: The Encyclopedia
of War, 13 November 2011, http://onlinelibrary.wiley.com/doi/10.1002/9781444338232.
wbeow271/abstract;jsessionid=76 ABA427B3F49C59BOF4BATE9A80467D.d03t04?user
IsAuthenticated=true&deniedAccessCustomisedMessage= and http://avalon.law.yale.
edu/19th_century/final99.asp
http://www.icrc.org/eng/war-and-law/treaties-customary-law/geneva-conventions/
index.jsp
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the Additional Geneva Protocol of 1977'? have consolidated some of
the ideas of the just war theory into international law.

'Thus it is possible to fight a just war by unjust means. To characterize
a war as just, both the reasons for the war and the conduct of war
should be just: the war should be fought in strict accordance with the
accepted norms. Any discussion on the morality of war requires us
to first understand the general analytical principles and then to apply
them to the case at hand with meticulous attention to details, facts
and events.

3. THE LEBANON WAR

On 28 January 1982, six terrorists tried to infiltrate Israel from
Jordan.” Defence Minister Sharon and Chief of Staff Eitan pressed
the government to retaliate in Lebanon, as the PLO headquarters
was in Beirut. The government decided to attack the PLO from
the air and the PLO responded by launching Katyusha rockets on
Galilee. Some months later, on 3 June 1982, an Abu Nidal (a ter-
ror organization gpposed to the PLO) terrorist shot and maimed
Shlomo Argov, the Isracli Ambassador to London. This was the
trigger to a long, unnecessary war that convulsed Israeli society for
many years.

On 5 June 1982, the Israeli government convened to examine
retaliation options. Violations of the status-quo by Israel’s enemies
were deemed unacceptable and assassination of a senior official was
considered one such violation. Furthermore, Israel had the ability
to overcome single-handedly challenges posed by or from neighbouring
states. The government fatal meeting was short and decisive. Loyal

12 Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the
Protection of Victims of International Armed Conflicts (Protocol 1), 8 June 1977, http://
www.icrc.org/ihl.nsf/full /470?0pendocument

13 A. Naor, Cabinet at War, Tel Aviv 1986, 33.

14 1bid., 38.
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to its security principles, Israeli leaders wished to be perceived as
a resolute and determined actor, willing to protect state interests as
required and to restore its deterrence. It was decided to open a limited
military operation; limited in time, 48 hours, and limited in scope,
40 km deep into Lebanese territory. The Prime Minister declared
that “we won't attack the Syrians” who had a military presence in
Lebanon.” On 6 June 1982, a massive military force crossed the
border into southern Lebanon but military orders spoke about the
destruction of the Syrian army in Lebanon.® At that time, no one
questioned the fact that a massive quantity of troops (including
reserves) and tanks, disproportionate for such a limited operation,
was sent into Lebanon (see Section III supra): “IDF commanders
knew they will reach Beirut. They understood that such enormous
forces are not employed for a mere 48 hours operation.””’

The political decision-makers had different intentions.
'The government authorized a limited offensive. As said, “Operation
Peace for Galilee” was intended (at least publicly by some government
members) to last no more than 48 hours, aimed to destroy the PLO
in a radius of 40 kilometres north of the Israeli border so as to secure
the Galilee region from rocket attacks.® Defence Minister Ariel
Sharon, however, aimed at reaching the gates of Beirut, to bring
about a regime change in Lebanon, and to engage with the Syrian
military force in Lebanon. Those aims were known to the military
commanders but unknown to the majority of the Israeli government.
'The Israeli public at large was also unaware of Sharon’s grand design.”

15 Z. Schiff, E. YA'Ari, War of Deception, Jerusalem - Tel-Aviv 1984, 18.

16 1bid., 20.

17 S. Shiffer, Snow Ball, Tel-Aviv 1984, 94; Y. Gvirtz, Eli Geva: My truth, Yedioth Ahronoth
29 May 1992, 8-11.

18 S. Shiffer, op.cit., 93.

19 A.Bregman, Israel’s Wars, London 2010, 170; A. Naor, op. cit., 15-17; Z. Schiff and E. YA'Ari,
op. cit., 37,115; Z. Schiff and E. YA'Ari, Israel’s Lebanon War, New York 1984, 56.
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Defence Minister Sharon’s Grand Oranim (Pines) plan was to see
that Bashir Gemayel became the president, to force the Syrians out
of Lebanon, to expel the PLO from Lebanon, and to allow the
Christians a free hand with the Palestinian refugees. The refugees
would be forced to leave, and as the Syrians would not allow them into
their own territory, they would have to leave for Jordan. Hundreds of
thousands of refugees would bring about a regime change in Jordan
as well, making it into Palestine. Once a Palestinian State would be
installed, Palestinians from Gaza and the West Bank would have
the option to merge with their brethren in the East Bank.? Thus,
the grand design was to change the region fundamentally in Israel’s
tavour; with one blow to find a solution to the Palestinian problem,
and to bring regime changes in Lebanon and Jordan. However, the
odds against this plan were too high and far too risky and, more
fundamentally, there was no just cause for war in pursuing such a plan.

'The Israeli government was thus manipulated by Defence Minister
Sharon, whose plans were far grandeur and far-reaching than the
plans the government had in mind. This could have happened because
the government did not have the ability to understand or to monitor
military movements. They felt unable to contest Sharon’s and Eitan’s
military capabilities.” The ambitions of Sharon and Eitan were not
transparent to the government. Besides Sharon, there was only one
other general in the government, Mordechai Zippori, who was able
to comprehend military issues that the defence minister chose not
to disclose, and to read military maps. Indeed, Zippori was the first
to understand that Sharon was pushing the government to a wider,
extended war.

20 A.Naor, op. cit., 30-31; Z. Schiff, E. YAAri, War of Deception, op. cit., 38; Z. Schiff, E. YAAri,
Israel’s Lebanon War, op. cit., 43; R. Ben-Yishai, Fire salvo and rice salvo: 30 years to the
first Lebanon War, Ynet 25 May 2012, http://www.ynet.co.il/articles/0,7340,1-4234086,00.
html

21 E. Haber, Conspiracy of silence, Yedioth Ahronoth 24 September 1985,6-7; A. Naor,
op. cit., 165.
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On 8 June, Prime Minister Begin thought that the operation was
nearing its end. In a speech delivered on that day, Begin emphasized
that “Once we have reached the 40km line from our northern
border, the fighting would stop.”* Begin also asserted that Israel
was interested in avoiding a conflict with Syria. The reality, however,
was completely different: on that same day, one of IDF’s armoured
brigades attacked Syrian forces around the town of Jezzine.

On 11 June, as a result of American pressure, a ceasefire was
declared. If the war were to end then, its publicly declared aim —
securing Israel’s northern border and freeing Galilee from the threat
of rocket terror — would have been achieved. But at that point the
undeclared aims, as outlined in the Grand Oranim Operation Plan,
which Defence Minister Sharon was aiming to achieve without
explicitly detailing the plans to the government, were not achieved.
Yassir Arafat and his men were still in Beirut, the Syrians were
present in Lebanon, and the Lebanese president was their puppet
Elias Sarkis. Thus orders were given to the Israeli divisions to break
the ceasefire.”® On 12 June, the escalation continued when Prime
Minister Begin and a small number of ministers decided to conquer
western Beirut. Sharon successfully persuaded Begin that this
move was essential for Israel’s victory over the PLO. That decision
negated all previous government decisions. Other ministers within
the government resented that decision and voiced their dissent. Begin
found himself in a minority within the government and the proposed
operation inside Beirut was delayed.”* Sharon, however, remained
convinced that entering Beirut was necessary. On 13 June, a first
meeting took place between Israeli paratroopers and representatives of
the Lebanese Christian Phalanges.” The meeting was not authorised

22 U. Benziman, Sharon: An Israeli Caesar, Tel Aviv 1985, 248; Z. Schiff, E. YA'Ari, War of
Deception, op. cit., 186.

23 U. Benziman, op. cit., 252.

24 S, Shiffer, op.cit., 108.

25 Z. Schiff, E. YA'Ari, War of Deception, op. cit., 235.
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by the Israeli government. Prime Minister Begin denied the presence
of IDF troops in Beirut while the media was broadcasting live from
the Lebanese capital, showing the IDF forces inside Beirut.?® Begin
either did not know the facts, or wished to hide them.

On 26 June, Sharon redefined the war’s aims: First of all and most
importantly, “the elimination of the PLO, the elimination of the
terrorist force in Lebanon”. Second, “the removal of the Syrian army,
which was the one to give protection” and provide massive support
to the terrorists. Third, “we might reach a peace agreement with
another Arab state, in the north.””” Those ends were never approved as
such by the government. But they were known to the army generals.

In early August 1982, the IDF pressed onto West Beirut. For
the first time in Israel’s history, the IDF was inside an Arab capital,
holding strategic positions inside Beirut. On 12 August, the Israeli
pressure took its toll and Arafat agreed to evacuate his headquarters.
On 21 August, the evacuation of the PLO from Beirut had started.
Two days later, on 23 August, Israel’s ally, the Maronite Christian
leader Bashir Gemayel, was elected President of Lebanon. The Israeli
decision-makers were very happy to witness this historic milestone.
But as the war progressed and the IDF suftered more casualties, Israeli
public consensus and legitimation of the war eroded significantly.
More and more people felt the government had lost control, that
human lives were lost in vain, and that the aims were unrealistic.

4. WAS THE 1982 LEBANON WAR A JUST WAR?

'The Lebanon War was designed to achieve extravagant and speculative
aims. It was morally suspect and politically dangerous. Israel was

26 Ibid., 223.

27 A. Sharon, Interview on Israel television, 26 June 1982, http://www.mfa.gov.il/MFA/
Foreign%20Relations/Israels%20Foreign%20Relations%20since%201947/1982-
1984/33%20Interview%20with%20Defense%20Minister%20Sharon%200n%20
Israe
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willing to commit more and more forces to install a new order in
Lebanon. Israeli leaders knew that once the Christian militias took
hold of the reins of government, they would urge the Palestinians
to leave Lebanon. In an interview on the Israel radio on 14 June
1982, Sharon said that “our aim in Beirut is not to alter the situation
in Lebanon” and also that “What we want in Lebanon is that there
should not be a situation whereby the terrorist organizations can re-
establish themselves and act against Israel and against Jewish and
Israeli institutions around the world.””® Preventing the terrorists from
re-establishing themselves, however, would require either indefinite
Israeli presence in Lebanon, including Beirut, something that the
government denied wishing, or establishing a friendly regime in
Beirut that would cater for the Israeli interests, something that Sharon
denied (“our aim (...) is not to alter the situation in Lebanon”).

The grand design of the war and its conduct, as orchestrated
by Defence Minister Sharon and Chief of Staft Eitan, diverged
sharply from Israel’s security doctrine. The Israeli army is called Israel
Defence Force for a reason; but this war was ambitious, adventurous,
belligerent and unnecessary. It had put the lives of thousands of
troops in harm’s way in order to reshape the face of the Middle East
and to reach far-fetched and unwarranted aims. The expansion of
Israeli territory at the expense of Lebanon and the affecting of regime
change to bring Gemayel to power are both unjustified causes of war.
This is as far as jus ad bellum is concerned. What about the conduct
of war, jus in bello?

Because Sharon and Eitan had different aims from those
authorized by the government, the war conduct was inappropriate,
risking soldiers’ lives without providing them with the necessary

28 A.Sharon, Interview on Israel radio, 14 June 1982, http://www.mfa.gov.il/MFA/Foreign%20
Relations/Israels%20Foreign%20Relations%20since%201947/1982-1984/19%20
Interview%20with%20Defense%20Minister%20Sharon%200n%20Israe



160 RAPHAEL COHEN-ALMAGOR [12]

protections.?” Authorization of military moves was granted sometimes
before action and sometimes after. The government was simply faced
with fait accompli army positions as it was manipulated by Sharon.*

'The IDF bombarded Beirut and other Lebanese towns, killing
scores of civilians. A distinction should be made between targeting
civilians on purpose, and unintentionally harming civilians who
happen to be in harm’s way. While the former should never be
permitted, the latter might be an unfortunate occurrence in the
conduct of war. The distinction is not always easy to make. The
intention of the army officers are not always made public, and thus
are not always clear. When intentions are not openly declared, then
inference from the conduct of war is required. Guiding principles
for evaluation are the scope of the attack and the proportionality
of the used force. To recall, proportionality means that the harm
inflicted on the opponent does not significantly surpass the resisted
evil caused by the enemy. It requires weighing the immorality of
an attack against the military gain that it is intended to achieve.
I reiterate that proportionality means that the harm one inflicts
must not be excessive in relation to the harm one prevents, and
that what counts as excessive is different when those harmed are
wrongdoers rather than innocent bystanders. Commanders should
thus be cognizant of the harms of collateral damage, aiming to direct
attacks on the enemy and invest efforts to ensure that innocent lives
will not be lost unnecessarily.*

29 E. Haber, Beirut-Damascus Road, Yedioth Ahronoth 31 May 1985, 27-29; Y. Gvirtz,
Eli Geva: My truth, Yedioth Ahronoth 29 May 1992, 9.

30 Y. Shavit, Investigation committee on Lebanon would prevent future deceit of government,
Yedioth Ahronoth 3 May 1985, 7; Y. Klimovitzki, Next to Menachem Begin during Lebanon
War, Yedioth Ahronoth 5 June 1992 (Shabbat Supp.), 1-5, 26.

31 J.McMahan, The Ethics of Killing in War, op. cit., 693-733; J. McMahan, Killing in war, op. cit.;
J. McMahan, The Just Distribution of Harm Between Combatants and Noncombatants,
op. cit., 342-379; S. Nathanson, Terrorism and the Ethics of War, Cambridge University
Press, Cambridge 2010, 94-103.
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Furthermore, Israel bears responsibility for the conduct of its allies
and proxies in Lebanese territory under its control. Article 43 of the
Fourth Hague Convention holds: “The authority of the legitimate
power having in fact passed into the hands of the occupant, the
latter shall take all the measures in his power to restore, and ensure,
as far as possible, public order and safety, while respecting, unless
absolutely prevented, the laws in force in the country”. Article 46 of
the same Convention maintains: “Family honour and rights, the lives
of persons, and private property, as well as religious convictions and
practice, must be respected.”?

Loyal to their own plan to oust the Palestinians from Lebanon, and
wanting to avenge Gemayel’s assassination, on 1618 September 1982,
Christian Phalangist militia, headed by Elie Hobeika, massacred
some 1,700 refugees in the Sabra and Shatila camps under the eyes
of Israeli battalions. Art 73 of the Protocol Additional to the Geneva
Conventions of 12 August 1949, and relating to the Protection of
Victims of International Armed Conflicts (Protocol I), applies
to refugees and stateless persons. It holds: “Persons who, before
the beginning of hostilities, were considered as stateless persons or
refugees under the relevant international instruments accepted by
the Parties concerned or (...) shall be protected persons (...) in all
circumstances and without any adverse distinction.”

The Lebanon War was very costly for Israel: Between 5 June 1982,
and 31 May 1985, 1,216 soldiers died.** In 1985, Israel withdrew from

32 Convention (IV) Respecting the Laws and Customs of War on Land and its annex:
Regulations concerning the Laws and Customs of War on Land, The Hague, 18 October
1907, https://www.icrc.org /applic/ihl/ihl.nsf/Treaty.xsp?action =openDocumenté&docu
mentld=4D47F92DF3966A7EC12563CD002D6788

33 Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the
Protection of Victims of International Armed Conflicts (Protocol 1), 8 June 1977, https://
www.icrc.org/applic/ihl/ihl.nsf/7c4d08d9b287a42141256739003e636b/f6c8b9feelsa7
7fdc125641e0052b079

34 Schiff and YA'Ari, 1984a; Bard, http://www.jewishvirtuallibrary.org/jsource/History/
Lebanon_War.html
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most of Lebanon, with the exception of a security zone extending
eight miles into south Lebanon to protect Israeli civilians from terror
attacks. Only on 24 May 2000, when Prime Minister Ehud Barak was
in power, did Israel withdraw completely from Lebanon, ending a 22-
year military presence inside the territory of its northern neighbour.

5. CONCLUSION

'The 1982 Lebanon War was an unjustified war of choice and aggres-
sion. Indeed, the Lebanon War was a paradigmatic unjust war. Israel’s
“Power Politics” orientation of rejecting juridical and moral codes
of behaviour when those seemed to contradict the desired aims was
well manifested in the Lebanon War. The long presence of the IDF
in Lebanon strengthened anti-Israeli forces in Lebanon, including
another resistance-terrorist organization, the Hezbollah, a far more
sophisticated and dangerous organization than the PLO had ever
been in Lebanon. The Hezbollah became part of the Lebanese gov-
ernment, and its gunmen sit just across the Israeli border. The war
had sunk Israeli forces in the Lebanese swamp for eighteen long years,
during which hundreds of soldiers were killed and thousands were
injured while Israel had gained very little politically and militarily.
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W CZTERDZIESCI LAT PO PUBLIKACJI WOJEN
SPRAWIEDLIWYCH I NIESPRAWIEDLIWYCH MICHAELA
WALZERA. KILKA UWAG NA TEMAT ZASADY ROWNEGO
STATUSU MORALNEGO UCZESTNIKOW DZIALAN ZBROJNYCH

Streszczenie. Artykut zawiera szkicowg analize jednego z najwazniejszych zatozen
teorii wojny sprawiedliwej zaprezentowanej przez Michaela Walzera w jego gtéwnym
dziele poswieconym etyce wojny. Zgodnie z postulatem autora Wojen sprawiedliwych
i niesprawiedliwych, kontrowersyjny charakter zasady moralnej réwnosci zotnierzy
wyeksponowany zostaje poprzez jej konfrontacje z rzeczywistym przebiegiem zdarzen
wyznaczajacych poczatek konfliktu zbrojnego, stanowigcego gtéwny przedmiot rozwazan
Walzera, tj. drugiej wojny Swiatowej. Wykluczenie indywidualnej odpowiedzialnosci 0s6b
bioracych udziat w operacji militarnej, ktora nie znajduje zadnego moralnego uzasadnienia,
wydaje sie pociggac za sobg szereg konsekwencji stanowigcych powazne obcigzenie dla
catosciowego modelu Walzera. Utrzymanie niezbednego poziomu koherencji teorii wojny
sprawiedliwej taczy sie z koniecznoscig modyfikacji walzerowskiej zasady réwnosci -
przynajmniej w odniesieniu do uczestnikéw tzw. wojny wyniszczajace;.

Stowa kluczowe: etyka wojny, teoria wojny sprawiedliwej, zasada moralnej réwnosci

zotnierzy, propaganda wojenna, indywidualna odpowiedzialno$¢ moralna

1. Walzerowska zasada moralnej réwnosci zotnierzy i jej krytyka z pozycji rewizjonistycznych.
2. Rdwnosciowa teza Walzera a przebieg niemieckiej kampanii wrzesniowej 1939 r.
3. Indywidualna odpowiedzialnos¢ zotnierzy za uczestnictwo w wojnie wyniszczajace;j.

Opublikowana w 1977 r. glo$na rozprawa Michaela Walzera
poswigcona konfliktom zbrojnym' stanowila nawigzanie do tra-
dycyjnych uje¢ etyki wojny, wypracowanych w ciggu minionych
kilkunastu wiekéw na gruncie chrzescijariskiej filozofii moralne;.
Podejmujac w Wojnach sprawiedliwych i niesprawiedliwych klasyczne

1 M. Walzer, Wojny sprawiedliwe i niesprawiedliwe, ttum. zang. M. Szczubiatka, Warszawa
2010.
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watki rozwazan wokél moralnych aspektéw dziatari militarnych,
zaproponowal Walzer jednoczesnie znaczaca rewizje tych ujed.
Sformulowana w sposéb wyrazisty odnowiona wersja teorii wojny
sprawiedliwej, doczekala si¢ szeregu krytycznych opracowari, eks-
ponujacych kontrowersyjny charakter zaréwno kluczowych roz-
strzygnie¢ normatywnych zaproponowanych przez Walzera — takich
jak uchylenie standardowych regul wojny w zwigzku ze ,stanem
najwyzszego zagrozenia > — jak i najbardziej podstawowych zalozen
lezacych u podloza tejze koncepcji’. Jako gléwny argument w obro-
nie wlasnego stanowiska prezentuje Walzer tez¢ o metodologicznej
niewsp6imiernosci dominujacych wspélczesnie sposobéw uprawiania
etyki dzialan militarnych wzgledem jego wlasnej perspektywy ba-
dawczej, akcentujacej pierwszenistwo historycznego — a nie jedynie
teoretycznego — kontekstu filozoficznych dociekan nad zjawiskiem
wojny’. Celem niniejszego artykutu jest podjecie préby krytyczne;j
analizy jednego z kluczowych elementéw teorii Walzera na warun-
kach proponowanych przez autora Wojen sprawiedliwych i niesprawied-
liwych. Przedstawione ponizej uwagi dotyczg Walzerowskiej zasady
moralnej réownosci wszystkich zolnierzy bioragcych udzial w wojnie (3.
»atakujacych” i ,,obroricéw”) jako catkowicie niezaleznej od kwestii
stusznosci czy tez niestusznosci celéw strategicznych, przyswiecaja-
cych poszczegdlnym stronom zbrojnego konfliktu.

2 Zob.: Ch. Toner, Just war and the Supreme Emergency Exemption, The Philosophical
Quarterly 55(2005)221, 545-561; D. Statman, Supreme emergencies revisited, Ethics
117(2006)10, 58-79.

3 Zob.:J. McMahan, Etyka zabijania na wojnie, w: Etyka wojny, red. T. Kuninski, T. Zuradzki,
Warszawa 2009, 101-143.

4 Zob.: M. Walzer, Just and Unjust Wars (postowie do pigtego wydania), New York 2015,
335-346.
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1. WALZEROWSKA ZASADA MORALNEJ ROWNOSCI ZOENIERZY
1 JEJ KRYTYKA Z POZYCJI REWIZJONISTYCZNYCH

Jednym z najbardziej podstawowych zalozen, na ktérych opiera Walzer
swoja koncepcje etyki wojny, jest logiczna i aksjologiczna niezalezno§é
regul warunkujacych usprawiedliwione wszczynanie wojny (tzw. regut
ad bellum) oraz regul dotyczacych sposobéw prowadzenia dziatan
zbrojnych (tzw. regut in bello). Charakterystyczng cecha pierwszego
zestawu regul jest to, ze odnoszg si¢ one wylacznie do zbiorowych
podmiotéw, jakimi sg paristwa (uznawane przez Walzera, w zgodzie
z szerokorozumiang teorig umowy spolecznej, za zbiorowosci ludzkie
wyposazone w uprawnienia, bedace pochodng indywidualnych praw
tworzacych je jednostek, cho¢ zarazem posiadajace pewng doze
autonomii, ugruntowang w fenomenie ,wspélnego zycia” tychze
jednostek®). To jedynie paristwa — poprzez ztamanie regut ad bellum —
staja si¢ (moga si¢ stac) agresorami w stosunku do innych paristw,
podczas gdy poszczegélni zolnierze walczacy po obydwu stronach
trontu zachowuja wzgledem siebie moralng réwnos¢. ,Wojna sama
w sobie — pisze Walzer — nie jest relacja migdzy osobami, lecz miedzy

5 Zaistnienie w obrebie danego panstwa fenomenu wspdlnego zycia jego mieszkancow jest,
zdaniem Walzera, warunkiem koniecznym do nabycia przez to panstwo prawa do zbrojnej
obrony wtasnej suwerennosci: ,Panstwo, w ktorym nie istnieje wspdlne zycie albo takie,
ktore nie broni istniejacego wspolnego zycia, moze nie mie¢ moralnego usprawiedliwienia
dla obrony samego siebie”. M. Walzer, Wojny sprawiedliwe i niesprawiedliwe, ttum. z ang.
M. Szczubiatka, Warszawa 2010, 105. Uznajac realnos¢ politycznej wspolnoty bedacej
czyms wiecej niz ,suma” zyciowej aktywnosci wszystkich jej cztonkdw, odzegnuje sie
Walzer zarazem od mozliwosci przypisania wspolnotowemu zyciu jakiejkolwiek formy
transcendencji (tamze, 367). Wydaje sie jednak - zwtaszcza w kontekscie szeroko
dyskutowanego stanowiska Walzera dotyczacego szczegdInych uprawnien przywddcow
politycznych w sytuacji tzw. ,,stanu najwyzszego zagrozenia” (supreme emergency) - ze
teza o swego rodzaju bytowej autonomii panstwa pozostaje niezbednym zatozeniem teorii
politycznej lezacej u podtoza Wojen sprawiedliwych i niesprawiedliwych. Pisze o tym w:
A. Cebula, Occasional Inevitability of War Crimes or Ethically Unjustified Hegemony of
(Some of) the Rights of Civilians? Some Remarks on the Duplex Nature of Extra-Moral
Absolutism, Ethical Perspectives 24(2017)1, 107-122.
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cialami politycznymi i ich ludzkimi narz¢dziami. Te ludzkie na-
rz¢dzia (...) sa »takimi samymi biedakami jak ja«, schwytanymi
w pulapke wojny, ktérej nie wywolali. Odkrywam, Ze sg mi réwni
moralnie™. Moralna ré6wnos¢ oséb toczacych (mogacych toczyc) ze
soba walke na polu bitwy staje si¢ elementem przed-politycznych
uwarunkowan relacji miedzypanstwowych, w ramach ktérych sama
wojna jest ,(...) stanem moralnym obejmujacym podobne przyzwole-
nie, choé w rzeczywistosci nie na poziomie suwerennych paristw, lecz
armii i indywidualnych Zolnierzy. Bez réwnego prawa do zabijania
wojna jako dzialalno$¢ rzadzona regutami przestalaby istnie¢, a jej
miejsce zajelyby zbrodnia i kara, sprzysi¢zenia zla i zbrojna egze-
kucja prawa””. Walczacych na wojnie w imieniu swoich wlasnych
paristw Zolnierzy nie dotyczy zatem ani w zaden sposéb nie obcigza
stuszno$¢ czy tez brak stusznosci reprezentowanej przez nich sprawy;
jednoczesnie wszyscy uczestnicy dzialan zbrojnych, niezaleznie od
obiektywnego rozkladu racji miedzy stronami konfliktu, zobowia-
zani sg do przestrzegania regul okreslajacych dozwolone metody
prowadzenia walki, tzw. regul in bello. Naczelne miejsce wéréd tych
ostatnich zajmuje zasada zabraniajaca atakowanie oséb niewalcza-
cych® — wojna w mysl Walzera, podazajacego w tym wzgledzie za
wickszo$cig wspélczesnych badaczy etyki dziatan zbrojnych, to pro-
wadzona przez paristwa w sposéb zorganizowany ,walka miedzy
walczgcymi”™.

Zaprojektowane w teorii Walzera radykalne odseparowanie regut
ad bellum i in bello stanowi istotng modyfikacje klasycznych postaci

6 M. Walzer, Wojny sprawiedliwe i niesprawiedliwe, dz. cyt., 83.

7 Tamze, s. 89.

8 Przynaleznos¢ do tej kategorii rozstrzygana jest w oparciu o funkcjonalne powigzania
miedzy okreslonym typem dziatalnosci a bezposrednim przebiegiem dziatan zbrojnych:
,walczacym” bedzie np. pracownik zaktadéw zbrojeniowych czy tez kierowca ciezaréwki
dostarczajacej bron na front. Por. E. Anscombe, War and Murder, w: Nuclear Weapons:
A Catholic Response, red. W. Stein, London and New York 1961, 45-62.

9 M. Walzer, Wojny sprawiedliwe i niesprawiedliwe, dz. cyt., 91.
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teorii wojny sprawiedliwej, ktére dopuszczajg istnienie zwigzku
mie¢dzy moralng oceng indywidualnego zaangazowania w konflikt
zbrojny, a mozliwoscig usprawiedliwienia celéw przys$wiecajacych
poszczegdlnym stronom tegoz konfliktu. Znaczenie stusznosci
sprawy, o ktdra prowadzona jest walka, dla uczestniczacej w tej walce
jednostki eksponuje w swych pismach Pawel Wlodkowic, bioracy
pod uwage skomplikowanie relacji wynikajacych z generalnej zasady
podporzadkowania indywiduum decyzjom wladz politycznych:
»tylko poddany ma usprawiedliwienie, gdy pomaga swemu panu,
jezeli zachodzi watpliwo$¢ poparta prawdopodobiedstwem, co
do sprawiedliwo$ci wojny: ale tu dziala wezel postuszenstwa,
do ktérego to posluszeristwa jest obowigzany. Inaczej jest
[tj. nie ma usprawiedliwienia — przyp. A.C], gdyby byl
pewien, ze wojna jest niesprawiedliwa, albo
z prawdopodobiedstwem w to wierzyl (..)
A nie usprawiedliwia go obawa utraty rzeczy
doczesnych, poniewaz cho¢ obawa zmniejsza
wing, to jednak zupelnie jej nie wyklucza™.
Majaca swe zrédta w pismach $w. Augustyna regula indywidualne;
odpowiedzialnosci za zabijanie 0séb walczacych w stusznej sprawie
(odpowiednio ograniczonej stosownie do zasobu wiedzy posiadanej
przez szeregowych uczestnikéw wojny niesprawiedliwej, czy tez
pozostajacych w ich zasiegu mozliwosci nabycia/przetworzenia takie;
wiedzy), powtdrzona zostaje w sto lat po sporze polsko-krzyzackim,
rozstrzygnietym na Soborze Konstancji zgodnie z argumentacja
Wiodkowica, przez Francisco de Vitorie™.

Nie jest zaskakujace, Ze podstawowe zalozenia odnowionej wersji
teorii wojny sprawiedliwej autorstwa Walzera staly si¢ przedmiotem

10 P. Wiodkowic, Saevientibus, w: Dziefa wybrane Pawta Wtodkowica, red. L. Ehrlich, Vol. I,
Warszawa 1968, 65-66, podkreslenie moje.

11 F. de Vitoria, De iure belli, w: Francisco de Vitoria: Political Writings, red. J. Lawrance,
A. Pagden, ttum. na ang. J. Lawrance, Cambridge 1991, 306-308.
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ostrego sporu wsréd wspélczesnych myslicieli zajmujacych si¢ etyka
wojny. Najbardziej rozpoznawalnym stanowiskiem polemicznym
wzgledem pogladéw amerykanskiego filozofa jest ich szeroko
zakrojona krytyka sformulowana przez Jeffa McMahana. Wystepujac
przeciw oddzieleniu regul ad bellum i in bello prezentuje on tezg,
zgodnie z ktdrg status moralny oséb walczacych w stusznej sprawie
jest calkowicie odmienny niz status moralny uczestnikéw dzialan
zbrojnych ukierunkowanych na cel niestuszny. O ile ci pierwsi
zasadniczo ,nie czynig niczego, co odbieraloby im prawo do tego, by
ich nie atakowac czy nie zabija¢, nie robia niczego, co pozbawialoby ich
ochrony moralnej przed atakiem”, o tyle ci drudzy — w zdecydowane;
wigkszosci przypadkéw — ,nie moga uczestniczy¢é w wojnie nie
dopuszczajac si¢ zla”'?. Gléwnym powodem takiego stanu rzeczy
jest, zdaniem McMahana, brak mozliwosci spelnienia przez
nieslusznie walczacych wymogu proporcjonalnosei (stanowigcego
jedng z kluczowych regul in bello). Tym samym zasada moralne;
réwnosci wszystkich zolnierzy bioracych udzial w wojnie zostaje
przez niego w sposéb fundamentalny zakwestionowana.
Zasadnicza linia obrony stosowana przez zwolennikéw
Walzerowskiego paradygmatu etyki wojny sprowadza si¢ do
podnoszenia wzgledem McMahana i jego ,rewizjonistycznych”
sprzymierzericéw zarzutu ahistorycznosci ich wywodéw, majacej
w znacznym stopniu dyskredytowaé prezentowany w nich sposéb
argumentacji. Przyklady przedstawiane przez przeciwnikéw teorii
klasycznej jako dowody jej wadliwosci nie s3, zdaniem obroricéw
Walzera, prawidlowo osadzone w kontekscie historycznym, cechuje

12 J. McMahan, Etyka zabijania na wojnie, w: Etyka wojny, red. T. Kuninski, T. Zuradzki,
Warszawa 2009, 114, 122. Wyjatkowymi przypadkami, w ktérych, zdaniem McMahana,
nastepuje odwrdcenie rél miedzy walczacymiw stusznej i niestusznej sprawie w zakresie
moralnej oceny ich dziatania sa: i) podjeta przez stusznie walczacych proba osiagniecia
wlasnego celu za pomocg niegodziwych srodkow oraz ii) podjeta przez nich préba
realizacji niesprawiedliwego, podrzednego zamystu taktycznego w ramach stusznej
strategii ogdlnej (tamze, 120).
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je typowe dla eksperymentéw myslowych niedookreslenie, zas samo
zalozenie ich analogiczno$ci do sytuacji rzeczywistych obarczone
jest szeregiem epistemologicznych uproszczen. W odniesieniu do
centralnej dla swej koncepcji tezy o moralnej réwnosci zolnierzy,
przywoluje Walzer — zgodnie z wlasng metodologia — jej domniemane
potwierdzenie w postaci realnych zdarzen rozgrywajacych sie
w Europie podczas proceséw sadowych koriczacych druga wojne
swiatowa. Fakt, ze przedmiotem takich proceséw stalo si¢ m.in.
zachowanie tysigcy Holendréw kolaborujacych z hitlerowskim
rezymem, natomiast nie dotyczyly one w zadnym przypadku
dzialari niemieckich czy wloskich zolnierzy walczacych na froncie,
potwierdza, zdaniem autora Wojen sprawiedliwych i niesprawiedliwych,
zasadno$¢ objecia tej drugiej grupy oséb przywilejem moralne;
réwnosci przynaleznym wszystkim uczestnikom dziatan zbrojnych,
tj. nadania czlonkom formacji wojskowych zaangazowanych
w bezposrednia agresj¢ przeciw suwerennym paristwom statusu
réwnego statusowi ich przeciwnikéw, walczacych w obronie wlasnych
krajéw: ,zolnierze ci (...) robili to, co si¢ wtedy robilo, co robili
wszyscy inni; to, co ich rodzice i przyjaciele, nauczyciele i pastorzy,
a takze przywoédcy ich kraju, wskazywali jako dzialanie stuszne —
i w ostatecznym rozrachunku nie wymuszalismy od zadnego z nich
przedstawienia wyjasnieri jego (jej) zachowania. Po raz kolejny zatem
dokonali$my skolektywizowania ich statusu prawnego i moralnego”™.

13 M. Walzer, Response to McMahan’s Paper, Philosophia 34(2006), 43-45; Tenze, Just
and Unjust Wars (postowie do pigtego wydania), New York 2015; M. Rigstad, Putting the
War Back in Just War Theory. A Critique of Examples, Ethical Perspectives 24(2017)1,
123-144.

14 M. Walzer, Response to McMahan'’s Paper, tum. zang. A. Cebula, Philosophia 34(2006), 44.
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2. ROWNOSCIOWA TEZA WALZERA A PRZEBIEG NIEMIECKIEJ KAMPANII
WRZESNIOWEJ 1939 R.

Jedng z kluczowych kwestii, ktére pojawiaja si¢ w kontekscie zary-
sowanego wyzej sporu, jest pytanie o mozliwos¢ zakwestionowania
nader kontrowersyjnego — jak si¢ wydaje — zalozenia teorii Walzera
przy jednoczesnym zachowaniu pozycji badz to neutralnej wzgledem
obydwu $cierajacych si¢ ze sobg stanowisk, badz tez zyczliwej wobec
walzerowskich standardéw ,realistycznej” metodologii etyki wojny.
Innymi stlowy, pytanie takie dotyczy¢ powinno odpornosci zasady
moralnej réwnosci zolnierzy na krytyke uwzgledniajaca wymég
oparcia wykorzystywanej w niej argumentacji o rzeczywisty — a nie
jedynie hipotetyczny — przebieg historycznie udokumentowanych
konfliktéw zbrojnych. Dla polskiego — czy nawet szerzej: sSrodkowo-
-europejskiego — obserwatora w giéwnej mierze anglosaskiej debaty
o moralnych aspektach dzialari militarnych oczywistym wyzwaniem
staje sie podjecie naczelnego watku rozwazan amerykanskiego my-
sliciela, tj. zespolu zagadnienl zwiazanych z druga wojna $wiatows.
Czy zatem — ujmujac rzecz bezposrednio, a zarazem z nalezytym
dystansem badawczym — atakujacy Polske we wrzesniu 1939 roku
niemieccy zolnierze zachowywali w istocie identyczny status moralny,
co stawiajacy im opér czlonkowie polskich formacji wojskowych?
Potraktowanie — zgodnie z rozumowaniem Walzera — kryte-
rium prawnej odpowiedzialnosci uczestnikéw dzialan zbrojnych,
stosowanego w powojennych procesach karnych, jako dowodu na
moralne zréwnanie zolnierzy-napastnikéw i zolnierzy-obroricéw
nie wydaje si¢ przekonujace. Na czysto pragmatyczne powody sto-
sowania takiego kryterium, odpowiadajacego obowigzujacym w tym
wzgledzie ogélnym konwencjom miedzynarodowym, zwraca uwage
w polemice z autorem Wojen sprawiedliwych i niesprawiedliwych Jeft
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McMahan®. Niezaleznie od ewidentnego w takim przypadku braku
mocy rozstrzygajacej argumentu Walzera, powazne watpliwosci bu-
dzi juz samo uznanie standardowych procedur prawno-karnych za
formule (ostatecznego?) moralnego rozliczenia zbrodni popelnionych
podczas II wojny $wiatowej. Podstawowym testem dla walzerowskiej
tezy o moralnej réwnosci wszystkich uczestnikéw walk frontowych
w latach 1939-1945 jest zatem rozpatrzenie jej w kontekscie rze-
czywistych zdarzen skiadajacych si¢ — w pierwszym rzedzie — na
zwycieska kampanie wojsk hitlerowskich weczesng jesienig 1939 r.
Atak na Polske 1 wrzesnia 1939 r. byl zasadniczo pierwszym aktem
bojowego wykorzystania sit wojskowych Trzeciej Rzeszy — we wezes-
niejszym okresie niemiecki Wehrmacht ,,zdazyt sie przyzwyczai¢ do
zajmowania bez wysitku krajéw, ktére juz wezesniej sie poddaly, jak
Austria czy Czechostowacja™. Nawet jesli zgodzi¢ si¢ z obroricami
teorii klasycznej, ze przedstawiana przez McMahana interpretacja
zbrojnej napasci na suwerenne panstwo jako (przynajmniej) jedne;
takiej fazy wojny niesprawiedliwej, ,w ktérej niestusznie walczacy
[atakujac niewalczacych Zotnierzy atakowanego paristwa] nie moga

uczestniczy¢ nie dopuszczajac si¢ zia”", jest obarczona typows dla

15 Powodami tymi sa, zdaniem McMahana, brak mozliwosci przeprowadzenia uczciwych
proceséw sadowych tak wielkiej liczby oséb przez jakikolwiek kraj czy nawet podmiot
miedzynarodowy, nieuchronna sktonnos$¢ zwyciezcow wojny, by dokonywac odwetu na
zonierzach przegranej armii, a takze niebezpieczenstwo przedtuzania sie konfliktéw
wojennych w sytuacji obawy zotnierzy przegrywajacej armii o swdj los (odstraszenia
ich od poddawania sie w rece zwyciezcéw). J. McMahan, Etyka zabijania na wojnie, dz.
cyt., 139. J. McMahan, Killing in War: A Reply to Walzer, Philosophia 34(2006), 50.

16 T. Snyder, Skrwawione ziemie. Europa miedzy Hitlerem a Stalinem, ttum. z ang. B. Pietrzyk,
Warszawa 2015, 142.

17 ,[Wlalczacych uwaza sie za uprawnione cele z tej racji, iz zagrazajac innym, traca prawo
do tego, by ich nie atakowac. Otéz cztonkowie statej armii stacjonujacej na wtasnym
terytorium, stuzacej wytacznie celom obronnym, niezmobilizowanej i nieposiadajacej
planéw wojennych nie zagrazaja innym - sg niewinni w istotnym tu sensie. Twierdzac,
7e s3 walczacymi, naruszamy zwiazek miedzy statusem walczacych a przyjetym w teorii
tradycyjnej kryterium, kogo wolno atakowac. (...) [Niezmobilizowani wojskowil podlegaja
(...) ochronie przed umyslnym atakiem, ci zas, ktérzy wszczynaja wojne niesprawiedliwa,
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teorii rewizjonistycznej idealizacjg realiéw wojennego konfliktu,
poczatek dzialari armii niemieckiej na terenie Polski podwaza i tak
w sposéb znaczacy mozliwo$¢ utrzymania wzgledem nich kluczowej
dla teorii Walzera cezury miedzy ius ad bellum a ius in bello. Wbrew
utrwalonej w historiografii §wiatowej opinii na temat momentu
rozpoczgcia 11 wojny $wiatowej, chronologicznie pierwszym celem
niemieckiej operacji militarnej nie byla polska baza wojskowa na
Westerplatte, ale pozbawiony jakiegokolwiek militarnego znaczenia
kilkunastotysigczny Wieluri. W wyniku nalotéw Luftwafte, rozpo-
czetych 1 wrzesnia o 4.40, $§mier¢ poniosto ok. 1200 mieszkaficow
miasta, setki kolejnych odnioslo rany, zas 70% miejskiej zabudowy
uleglo catkowitemu zniszczeniu'.

atakujac ich, dopuszczaja sie naruszenia zawartego w ius in bello wymogu rozrézniania.
Jezeli tak jest, to wojna niesprawiedliwa ma przynajmniej jedng taka faze, w ktorej nie-
stusznie walczacy nie moga uczestniczyc bez dopuszczania sie zta”. J. McMahan, Etyka
zabijania na wojnie, dz. cyt., 104-105.

18 Najnowsze pozycje anglosaskiej literatury historycznej poswiecone Il wojnie swiatowej,
takie jak Skrwawione ziemieT. Snydera, uwzgledniaja juz bombardowanie Wielunia jako
pierwszy akt dziatan zbrojnych niemieckiego Wehrmachtu w 1939 r.: , Niemiecki terror
rozpoczat sie w powietrzu. Dwadziescia minut po czwartej rano 1 wrzesnia 1939 roku
bomby spadty bez ostrzezenia na potozony w srodkowej Polsce Wielun. Za cel zabdjczego
eksperymentu Niemcy wybrali miejscowo$¢ bez zadnego znaczenia wojskowego. Pytanie
brzmiato: czy nowoczesne lotnictwo moze sterroryzowac ludnos¢ cywilng dokonanym
z premedytacjg nalotem? Kosciot, synagoga i szpital stanety w ptomieniach. Bomby -
w sumie siedemdziesiat ton - spadaty kolejnymi falami, niszczac wiekszos$¢ budynkéw
i zabijajac setki 0sob, gtéwnie kobiety oraz dzieci. Mieszkancy uciekli z miasta; niemiecki
zarzadca zastat po przybyciu wiecej zwtok niz zywych ludzi. Dziesigtki miasteczek i wsi
zachodniej Polski spotkat podobny los. Zbombardowano 158 miejscowosci”. T. Snyder,
Skrwawione ziemie. Europa miedzy Hitlerem a Stalinem, dz. cyt., 141. Niezwykle znaczaca
w kontekscie stopniowego odkrywania przez zachodnia historiografie rzeczywistego
charakteru niemieckiej agresji na Polske w 1939 r. jest opinia Normana Daviesa: “On 1
September 1939, the Luftwaffe targeted Wielun for its very first bombing raid. The bombs
started falling by some accounts at 4.30 am and by others at 4.40 am; at all events several
clear minutes before the opening salvo at Westerplatte. About 1,290 townspeople were
killed in their beds. Three-quarters of the town was pulverised. The casualty rate was
more than twice as high as Guernica or Coventry. But hardly anyone outside Wielun
recallsit. The 50,000 people killed by German bombs in Warsaw in September 1939, and
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Zainicjowania dzialaii wojennych atakiem na bezbronnych
cywiléw, a wiec ztamaniem najbardziej podstawowej zasady ius in bello,
nie daje si¢ opisa¢ za pomocg konstrukeji pojeciowej lezacej u podloza
walzerowskiej etyki wojny. Dokonane w ramach systematycznie
zaplanowanej operacji wojskowej przez elitarna jednostke wyjatkowo
zdyscyplinowanej armii, nie moze ono zosta¢ ,wylaczone” z ciggu
zdarzen skladajacych sie na akt instytucjonalnej agresji jednego
suwerennego panstwa przeciw drugiemu. Owa panstwowa agresja,
obejmujaca jako swdj integralny element sktadowy zabijanie oséb
niewalczgcych, jawié sie jednak musi z punktu widzenia teorii Walzera
jako zjawisko hybrydowe. Zgodnie z tg koncepcja, zakladajaca —
warto przypomnie¢ — wyrazny rozdzial miedzy ius ad bellum i ius
in bello, agresja (ztamanie regul ius ad bellum) to ,jedyna zbrodnia,
jaka panstwo moze popelni¢ na innych panstwach”™. I cho¢ wéréd
podmiotéw zobowigzanych do przestrzegania regul okreslajacych
dopuszczalne sposoby prowadzenia dzialan zbrojnych wymienia
Walzer zaréwno paristwa, jak i poszczegdlnych zoinierzy bioracych
udzial w wojnie?, to zasadnicza logika jego wywodéw dotyczacych
ius in bello opiera si¢ na idei odpowiedzialnosci indywidualne;j:
za zbrodnie stanowigce pogwalcenie tych regul odpowiadajg
bezposrednio Zolnierze i ich dowédcy. W przypadku niemieckiej
napasci na Polske w 1939 r. wymég indywidualnego rozliczenia
sprawcow zbrodni wojennych (w znacznej mierze —z wielu powodéw,
w tym réwniez wspomnianych wyzej powodéw ,pragmatycznych”
— niewypelniony) nie budzi oczywiscie na gruncie teorii Walzera
zadnych watpliwosci. Sprawg kluczows przy analizie pierwszej

the 200,000 killed in similar circumstances during the Warsaw uprising of 1944, serve as
Poland’s major memories of bombing. For whatever reason, Wielun - to use the technical
phrase - is not a lieu de mémoire.” N. Davies, We must not forget the real causes of the
war, The Independent 28.08.2009, http://www.independent.co.uk/voices/commentators/
we-must-not-forget-the-real-causes-of-the-war-1778973.html (dostep: 16 maja 2017).
19 M. Walzer, Wojny sprawiedliwe i niesprawiedliwe, dz. cyt., 101.
20 Tamze, 201.
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operacji militarnej nazistowskich Niemiec (a takze znakomitej wigk-
szo$ci niemieckich dziatan zbrojnych w czasie II wojny $wiatowe;)
jest natomiast odpowiedZ na pytanie, czy samo uczestnictwo w tym
przedsiewzieciu — zaréwno oséb dokonujacych okreslonych zbrodni
wojennych na jego poszczegdlnych etapach, jak i oséb, ktére nie byly
w te zbrodnie bezposrednio zaangazowane — nie bylo od poczatku
dzialaniem moralnie nagannym.

Skoordynowana akcja paristwa-agresora, ukierunkowana w réw-
nym stopniu na zabijanie walczacych w obronie wlasnego kraju zol-
nierzy, jak i na mordowanie bezbronnych cywiléw, to z pewnoscia
co$ zupelnie innego niz klasyczny atak zbrojny, rozpatrywany przez
autora Wojen sprawiedliwych i niesprawiedliwych jako standardowe
naruszenie regul ius ad bellum (w ramach ktérego dochodzi¢ moze do
bardziej lub mniej odosobnionych przypadkéw tamania ius in bello).
O koniecznosci znalezienia dla niemieckiej kampanii z wrzesnia
1939 r. catkowicie odmiennej formuly pojeciowej przesadzaé musi
takt, ze bombardowanie domostw $pigcych mieszkancéw Wielunia
nie bylo w Zadnym wypadku ,,punktem osobliwosci” trwajacej pigé
tygodni operacji wojsk Wehrmachtu na terenie Polski. Odkrywany
w ostatnich latach przez zachodnig historiografi¢ rzeczywisty prze-
bieg tej operacji nie pozostawia watpliwosci, ze systematyczne na-
ruszanie najbardziej podstawowych konwencji wojennych stanowito
jedna z charakterystycznych metod dzialtania sit zbrojnych Trzeciej
Rzeszy*'. Zgodnie z ustaleniami historykéw, w trakcie jesiennych

21 Odynamice i wieloetapowym przebiegu dyskusji toczonej na temat zbrodniczego charak-
teru dziatan Wehrmachtu w obszarze historiografii niemieckiej pisze niemiecki historyk
Jochen Bohler (J. Béhler, Wojna z Polskq w 1939 r. w historiografii zachodnioniemieckiej,
w: Spojrzenie na Polski Wrzesieri 1939, red. T. Kondracki, Warszawa 2011). Jest on autorem
kilku gtosnych opracowan dotyczacych zbrodni dokonywanych na terenie Polski przez
niemiecka armie (J. Bohler, Zbrodnie Wehrmachtu w Polsce. Wrzesieri 1939. Wojna totalna,
Krakéw 2009; Tenze, Najazd 1939. Niemcy przeciw Polsce, thum. z niem. D. Salomon,
Krakéw 2011). W literaturze polskiej znaczaca pozycje zajmuje wcigz przetomowa praca
poswiecona tej tematyce autorstwa Szymona Dantera (Sz. Danter, 55 dni Wehrmachtu
w Polsce. Zbrodnie na polskiej ludnosci cywilnej w okresie 1.XI-25. X. 1939, Warszawa
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walk 1939 r. los Wielunia podzielily w mniejszym lub wickszym
stopniu setki polskich miast i miasteczek, lotnictwo niemieckie ma-
sakrowalo cale kolumny uciekajacych z miast cywiléw, niemieckie
oddzialy wojskowe dokonywaly tysiecy egzekucji na ludnosci cywil-
nej — zaréwno przy zdobywaniu, jak i czasowej utracie poszczegol-
nych fragmentéw pola wali, rozstrzeliwani byli masowo wzigci do
niewoli polscy zolnierze (zgingto ich w ten sposéb nie mniej niz trzy
tysiace), w zdobytych miastach grupy niemieckich zotnierzy dopusz-
czaly sie gwaltéw i rozbojow (zwlaszcza na ludnosci zydowskiej)*.

1967.) Na ustalenia obydwu autoréw powotuje sie w cytowanym w niniejszym artykule

dziele T. Snyder.

22 T. Snyder Skrwawione ziemie. Europa miedzy Hitlerem a Stalinem, dz. cyt., 141-145.
Szymon Danter wymienia nastepujace zbrodnicze metody dziatan wojennych stosowane
bezposrednio przez wojska Wehrmachtu, badz tez przez inne niemieckie formacje
policyjne i paramilitarne, za ktorych dziatania na terenie Polski w okresie od 1.09.1939
do 25.10.1939 r. (tj. do momentu przekazania wtadzom cywilnym administracji nad
okupowanym terytorium) niemieckie sity zbrojne ponosity petna odpowiedzialnos¢:
,—agresja zbrojna (najazd) bez obowiazujacego prawem miedzynarodowym wypowiedzenia

wojny,

- bombardowanie otwartych miast przez artylerie lub lotnictwo,

- inne terrorystyczne metody wojny lotnicze;j,

- zbrodnicze metody prowadzenia wojny na morzu, jak zatapianie statkéw panstw
neutralnych i statkow pasazerskich bez ostrzezenia, rozstrzeliwanie na petnym morzu
dryfujacych lub ptywajacych cztonkéw zatog zatopionych okretéw wojennych oraz
statkow handlowych lub pasazerskich,

- mordowanie jencéw wojennych na placu boju, w punktach zbiorczych, w czasie
transportu i w obozach statych;

- mordowanie ludnosci cywilnej w zdobytych miastach i osiedlach, branie zaktadnikéw
sposrod ludnosci cywilnej i mordowanie ich za nie popetnione przez nich czyny,

- zmuszanie jeficow wojennych i ludnosci cywilnej do udziatu w dziataniach wojennych
przez tworzenie z nich ,zywych oston” przed atakujacymi wtasnymi wojskami, tworzenie
takich ,oston” przed atakowanymi wtasnymi wojskami i osadzanie zaktadnikow
w obiektach waznych ze wzgledow wojskowych dla ostony przed atakiem nieprzyjaciela,

- palenie wsi, osiedli i miast oraz niszczenie dobytku oraz wtasnosci publicznej i prywatnej
bez wojskowej koniecznosci, dla siania terroru; grabiez zorganizowana i indywidualna
wiasnosci publicznej i prywatne;j,

-zmuszanie jencow wojennych i ludnosci cywilnej okupowanego kraju do wykonywania
prac zabronionych przez prawo miedzynarodowe - skierowanych przeciwko ich
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Zaréwno skala, jak i czgstotliwos¢ tych dziatari wskazuja w sposéb
dobitny, ze stanowily one integralng cz¢$¢ wojennej strategii, rea-
lizowanej przez niemieckie wojska z pelng konsekwencja. Uznanie
wraz z Walzerem, Ze uczestnicy tej operacji — nawet ci (by¢ moze
stanowiacy wigkszo$¢ walczacych po stronie nazistowskich Niemiec),
ktérzy ustrzegli si¢ bezposredniego zaangazowania w dokonywane
systematycznie zbrodnie wojenne — mogli zachowa¢ status moralny
réwny statusowi obroficéw mordowanych cywiléw, nie wydaje sie
w tej sytuacji mozliwe. Jest rzecza oczywista, iz stopien indywi-
dualnej odpowiedzialnosci zolnierzy Trzeciej Rzeszy ksztaltowad
si¢ musial odmiennie w zaleznosci od specyfiki poszczegélnych
przypadkéw: mozliwos¢ znalezienia stosownego ,wytlumaczenia”
wlasnego udzialu w wojnie — réwnoznacznego z uwolnieniem od
koniecznosci ponoszenia z tego powodu jakichkolwiek konsekwen-
¢ji karnych — dotyczylta zapewne wigkszosci z nich. Uczestnictwa
w wojnie wyniszczajacej — wojnie, jednym z celéw ktdrej jest syste-
matyczne naruszanie regul ius in bello — nie sposéb jednak moralnie
usprawiedliwié¢®.

3. INDYWIDUALNA ODPOWIEDZIALNOSC ZOENIERZY ZA UCZESTNICTWO
W WOJNIE WYNISZCZAJACE)

Mozliwo$¢ przypisania poszczegdlnym zolnierzom moralnej od-
powiedzialnosci za ich uczestnictwo w wojnie — niezaleznie od jej
stopnia oraz wszelkich okolicznosci mogacych wplywac na jej ewen-
tualne ograniczenie — jest podstawowym warunkiem zachowania
przez nich — przynajmniej w minimalnym zakresie — statusu pod-
miotowego wzgledem wlasnych dziatan. W ujeciu proponowanym

ojczyznieitd.” (Sz. Danter, 55 dni Wehrmachtu w Polsce. Zbrodnie na polskiej ludnosci
cywilnej w okresie 1.XI-25. X. 1939, Warszawa 1967, 48)".
23 Szerzejnatemat roznicy miedzy usprawiedliwieniem” a ,wyttumaczeniem”, zob. J. McMahan,
Etyka zabijania na wojnie, dz. cyt., 106-110.



[15] STATUS MORALNY UCZESTNIKOW DZIALAN ZBROJNYCH 179

przez Walzera, moment zaangazowania si¢ jednostki (dobrowolnego
czy tez wymuszonego przez panstwo) w konflikt zbrojny oznacza
nieuchronnie przeksztalcenie si¢ jej w ,,ludzkie narz¢dzie” wlasnego
panistwa. To dopiero w takiej roli ma ona uzyskiwaé atut moralne;
réwnoséci w odniesieniu do wszystkich innych walczacych — przede
wszystkim tych, ktérzy walczg po stronie przeciwne;j. ,Najczesciej —
pisze Walzer — [Zzolnierze] wierza w sprawiedliwo$¢ swych wojen,
a cho¢ podstawg tej wiary niekoniecznie jest racjonalny namyst, lecz
znacznie cze¢$ciej Slepe godzenie si¢ z oficjalng propaganda, niemniej

nie s3 oni przestepcami; staja naprzeciw siebie jako réwni moralnie™.

Moralna réwno$¢ zolnierzy okazuje si¢ zatem réwnoscig jednostek
zasadniczo pozbawionych kluczowych atrybutéw moralnego spraw-
stwa: moralne zréwnanie z wszystkimi pozostalymi uczestnikami
wojennego dramatu poprzedzaé¢ ma (,najczesciej”) wylaczenie, czy
wrecz amputacja, umiej¢tnosci racjonalnej analizy i oceny rozgrywa-
jacych sie zdarzen. Trudno zgodzi¢ si¢ z Walzerem, by tego rodzaju
eliminacja podstawowych prerogatyw jednostkowej podmiotowo-
$ci nastepowaé miala w takiej skali wéréd czlonkéw jakiejkolwiek

24 M. Walzer, Wojny sprawiedliwe i niesprawiedliwe, dz. cyt., 201. Jesli nawet uznac za
Walzerem, ze ulegtos¢ wzgledem prowojennej propagandy stanowi najczestsza okolicznosc
realnego zaangazowania sie jednostki w konflikt zbrojny, kwestia kluczowa przy ocenie
tego rodzaju postawy pozostaje rozpatrzenie tresciowej zawartosci owej propagandy
jako takiej. Rzecza oczywista wydaje sie koniecznos¢ uwzglednienia zasadniczych réznic
miedzy propagandowym przestaniem przeciwstawnych stron konfliktu — np. miedzy
zagrzewaniem niemieckich zotnierzy przez przywodcéw Trzeciej Rzeszy do petnego
poswiecenia podczas ataku na Polske 1wrzesnia 1939 1., a przynaglaniem wspotobywateli
do wziecia udziatu w obronie wtasnego kraju ze strony polskich czynnikow rzadowych
w sierpniu i wrzesniu 1939 r. Nie wida¢ zadnego powodu, by réznice te nie przektadaty
sie na catkowicie odmienng warto$¢ moralng samego uczestnictwa w pierwszym etapie
drugiej wojny swiatowej po przeciwlegtych stronach frontu. Nalezy réwniez dostrzec
mozliwos¢ - dotyczaca niekoniecznie marginalnych przypadkéw - w petni swiadomej,
racjonalnie uzasadnionej decyzji o wzieciu czynnego udziatu w wojnie obronnej (czyli
wojnie sprawiedliwej). Trudno wyobrazi¢ sobie argumentacje, zgodnie z ktorg postawa
taka miataby zosta¢ uznana za moralnie rownowazna ,$lepemu godzeniu sie” z propaganda
panstwa-agresora.
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wspdlnoty politycznej w konfrontacji z sytuacja generujacg koniecz-
no$¢ systematycznego narazania wlasnego zycia/odbierania Zycia
innym. Wrecz przeciwnie, ze wzgledu na ekstremalnos$¢ wyzwan
zwigzanych z zaangazowaniem w dziatania wojenne mozna by raczej
w wiekszosci przypadkéw spodziewaé si¢ mobilizacji przynajmnie;j
czgsci zasobéw konstytuujacych osobowsg autonomie poszczegélnych
jednostek. Zachowanie przez zolnierzy zdolnosci do dokonywania
moralnego osadu zdarzen zaktada zreszta sam Walzer: odnosi on ja
wprawdzie do przypisywanego im — i wielokrotnie potwierdzanego
w rzeczywisto$ci — poszanowania dla konwencji wojennych (czyli
regul ius in bello), jednak sam fakt utrzymania odpowiednich kom-
petencji w tym zakresie $wiadczy w sposéb niezbity o zasadniczej
funkcjonalnosci jednostkowej §wiadomosci moralnej jako takiej. Co
wigcej, uznawane przez Walzera ugruntowanie przekonan moralnych
w sferze podstawowych relacji spolecznych wydaje si¢ analogiczne
do takiegoz zakotwiczenia poczucia lojalnosci wzgledem wlasnego
panistwa. Préba przeciwstawiania sobie przywigzania do umocowa-
nych wspélnotowo norm etycznych oraz uleglosci wzgledem roz-
powszechnionej ,oficjalnej propagandzie” wojennej nie jest zatem
w pelni zasadna®.

W przypadku udokumentowanego przez historykéw syste-
matycznego charakteru tamania konwencji wojennych przez wojska
Wehrmachtu we wrzesniu 1939 r. rozdzielenie odpowiedzialnosci
za pogwalcenie ius ad bellum od odpowiedzialno$ci za naruszenie
ius in bello okazuje si¢ szczegdlnie problematyczne. Wylaczenie
indywidualnych uczestnikéw niemieckiej agresji na Polske — w jej
konkretnym, historycznie potwierdzonym przebiegu — poza zakres

25 ,Nie zamierzam twierdzi¢, ze nasze osady maja - lub cho¢by przyjmuja z czasem
- jednoznaczng ogdlng forme. Ale nie maja tez charakteru czegos$ indywidualnego
i osobistego. S3 spotecznie uwarunkowane, a czynnikami tego uwarunkowania sa zaréwno
religia, kultura i polityka, jak i prawo. Zadaniem teoretyka moralnosci jest zbadanie tego
uwarunkowania jako catosci i zrozumienie jego najgtebszych racji”. M. Walzer, Wojny
sprawiedliwe i niesprawiedliwe, dz. cyt., 94.
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normatywnego oddzialywania zakazu paristwowej agresji przeciw
innemu panstwu stawia nieuchronnie pod znakiem zapytania
mozliwo$é jednoczesnego stosowania wzgledem ich dzialan
standardowego zestawu unormowan okreslajacych zasieg i skale
dopuszczalnej przemocy militarnej (regul ius in bello). Trudnos¢
zachowania rozdzielnosci obydwu perspektyw uwidacznia si¢
w sposéb wyrazisty przy prébie oceny postepowania niemieckich
lotnikéw zrzucajacych bomby na $pigcych mieszkancéw Wielunia:
zgodnie z kanoniczng wersja teorii Walzera akt ten trzeba by uznac za
zaslugujace na potepienie zlamanie podstawowej konwencji wojennej,
a zarazem za moralnie obojetne (jesli nie zalecane!) wypelnienie
rozkazu dowédztwa niemieckiej Luftwaffe. Paradoks ten, odnoszacy
si¢ do wszystkich innych zbrodni popelnionych na obywatelach
Polski przez niemiecka armie¢, nabiera szczegélnej wymowy
w $wietle stynnego przeméwienia Hitlera do wyzszych oficeréw
Wehrmachtu z dnia 22 sierpnia 1939 r., okreslajacego podstawowe
zalozenia strategiczne wojny totalnej*. Przy artykulowanym przez
przywédcee Trzeciej Rzeszy bezposrednio, calkowicie jednoznacznym
ukierunkowaniu dzialan wojennych na pelne wyniszczenie
biologicznej substancji podbijanego narodu, uwolnienie szeregowych
zolnierzy od moralnej odpowiedzialnosci za samo uczestnictwo

26 ,Celem wojny jest nie osiagniecie jakiej$ okreslonej linii [terytorialnej], lecz fizyczne
zniszczenie wroga. Tak wiec przygotowatem - jak na razie tylko na wschodzie - moje
oddziaty spod znaku trupich gtdwek z rozkazem bezlitosnego wysytania na fono $mierci
mezczyzn, kobiet i dzieci polskiego pochodzenia i polskiego jezyka. Tylko tak wygramy
przestrzen zyciowa, ktdrej tak pragniemy (...). Polska zostanie wyludniona, a nastepnie
zasiedlona Niemcami. Dla was, moi panowie, nadarza sie okazja do zdobycia stawy
i honoru, jakiej nie byto od stuleci. Badzcie twardzi, badzcie bezlitoéni, dziatajcie szybciej
i brutalniej niz inni. Obywatele Europy Zachodniej musza struchle¢ z przerazenia. To jest
najbardziej humanitarny sposéb prowadzenia wojny. Gdyz to ich odstraszy”. Akten zur
deutschen Auswartigen Politik 1918-1945. Aus dem Archiv des Deutschen Auswartigen
Amtes [ADAP], Baden-Baden 1956, seria D, t. 7,171-172, przyp. 1; cyt. za. J.A. Mtynarczyk,
Niemieckie plany wobec ludnosci Polski i ich realizacja w 1939 r., w: Spojrzenie na Polski
Wirzesieri 1939, dz. cyt., 98-99.
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w tego rodzaju wojnie oznacza réwniez de facto uwolnienie ich od
obowigzku przestrzegania jakichkolwiek zasad ograniczajacych sto-
sowanie przemocy militarnej.

Jest faktem znamiennym, ze zaplanowanemu z rozmystem rozsze-
rzeniu klasycznych celéw niemieckiej operacji wojskowej z wrzesnia
1939 r. o nakaz systematycznego famania podstawowych konwencji
wojennych towarzyszylo oficjalne propagowanie przez niemieckie
dowédztwo powszechnie obowigzujacego charakteru tychze kon-
wencji. Zwraca na to uwage Szymon Danter, przywolujac wska-
zany przez niemieckiego feldmarszatka Erharda Milcha podczas
jego zeznan w Procesie Norymberskim dokument zatytulowany
10 przykazari niemieckiego Zolnierza o sposobie prowadzenia wony.
Broszura ta, zawierajaca krétkie oméwienie kluczowych regul ius
in bello — w tym zasady nienaruszalno$ci zycia i mienia ludnosci
cywilnej — dolaczana byla, wedle zeznan Milcha, do ksigzeczki woj-
skowej kazdego niemieckiego zolnierza?. Tym samym, elementarne
normy etyczne dotyczace dzialan zbrojnych — radykalnie zanego-
wane w sferze strategicznych zalozen i szczegélowego przebiegu
antypolskiej operacji Wehrmachtu — zachowywa¢ mialy formalnie
status obowiazujacych dyrektyw adresowanych do poszczegélnych
zolnierzy niemieckiej armii. Klasyczne reguly ius in bello, pozosta-
wione w zasadniczo niezmienionym ksztalcie jako element prowojen-
nej propagandy nazistowskiego paristwa, uzyskiwaly zatem swoiste
yuzupelnienie” w postaci swej doktadnej odwrotnosci zakodowanej
w aberracyjnie rozbudowanej wersji ius ad bellum (za tego rodzaju

27 10 Gebote fiir die Kriegsfihrung des deutschen Soldaten. Der Prozess gegen die
Hauptkriegsverbrecher vor dem Internationalen Militargerichtshof, Nirnberg 1947, t. 1X,
100-101, cyt. za: Sz. Danter, dz. cyt., 28-29. Punkt siodmy broszury, w sposob szczegdlny
podkreslany przez Dantera, posiadat nastepujace brzmienie: ,7. Ludnos¢ cywilna jest
nietykalna. Nie wolno Zotnierzowi rabowac ani niszczy¢ samowolnie jej mienia. Nalezy
szanowac szczegolnie historyczne pomniki i obiekty kultu oraz gmachy stuzace sztuce,
nauce oraz dziatalnosci dobroczynnej. Swiadczenia ludnosci w naturze oraz ustugi moga
mie¢ miejsce jedynie na rozkaz przetozonych i za odszkodowaniem”.
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hybryd¢ uzna¢ nalezy hitlerowska definicje wojny wyniszczajacej).
W konsekwencji, metodyczne zabijanie cywiléw przez niemieckie
wojsko okazywalo si¢ dzialaniem o podwdjnej naturze: zaangazo-
wanie si¢ w nie — nawet przy ostatecznym uznaniu jego podwéjnie
zbrodniczego charakteru — dawalo szanse poszczegélnym zolnierzom
na niezacigganie na siebie moralnej odpowiedzialnosci za popetniane
zbrodnie. Walzerowska koncepcja (wylacznie) ponadindywidualnego
podmiotu naruszen ius ad bellum w swej surowej wersji wyktadnig
taka w sposéb nieuchronny legitymizuje.

Préba rewizji tej koncepcji celem wyeksponowania mozliwych
indywidualnych obcigzen zwigzanych z uczestnictwem w wojnie
niesprawiedliwej uwzglednia¢ musi — zgodnie z postulatem
Walzera — rzeczywiste skomplikowanie historycznych konfliktéw
zbrojnych. Zbrojna napas¢ hitlerowskich Niemiec na Polske w 1939
r. wraz z prowadzong przez polska armie wojng obronng wydaja si¢
stanowi¢ wyjatkowo odpowiednie tlo dla teoretycznych dywagacji na
temat zasadnosci walzerowskiej tezy o moralnej réwnosci Zolnierzy
walczgcych po obydwu stronach frontu wszelkiego rodzaju wojen.
Analiza szeregu kluczowych zdarzen skiadajacych si¢ na przebieg
polskiej kampanii wrzesniowej pozwala dostrzec kontrowersyjne
aspekty jednego z giéwnych zalozen firmowanej przez Walzera
klasycznej postaci teorii wojny sprawiedliwej. Wypracowanie oraz
uzasadnienie stosownej modyfikacji niezwykle konsekwentnego w tej
kwestii stanowiska autora Wojen sprawiedliwych i niesprawiedliwych
pozostaje ciagle aktualnym wyzwaniem dla wspéiczesnych badaczy
etyki wojny.
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Abstract. This article contains a brief analysis of a key assumption of Michael Walzer’s
version of just war theory, presented in his main work devoted to the ethics of war. In
compliance with the requirement of the author of Just and unjust wars, the controversial
nature of the principle of the moral equality of soldiers is exposed through a close analysis
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operation that finds no moral justification seems to entail a number of consequences that
put a heavy burden on Walzer’s overall model of military ethics. In order to maintain the
required level of coherence in just war theory one may need to modify Walzer’s principle
of the moral equality of soldiers - at least in relation to the participants of the so-called
devastating war.
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WOJNA ETYCZNIE USPRAWIEDLIWIONA
W SWIETLE KATOLICKIEJ NAUKI SPOLECZNE)

Streszczenie. Artykut prezentuje podstawowe zatozenia filozoficzno-moralne lezace
u podtoza ocen dziatan militarnych formutowanych w obrebie katolickiej nauki spotecznej.
Wskazujac na ciagto$¢ nauczania Kosciota odnoszacego sie do etycznego aspektu
konfliktow zbrojnych oraz jego gtebokie osadzenie w wielowiekowej tradycji filozofii
chrzescijanskiej, autor zwraca uwage na uwidaczniajace sie we wspotczesnym stanowisku
Kosciota przesuniecie akcentu z przypisywania wartosci wojnie jako takiej na uzasadnianie
koniecznosci obrony pokoju - w okreslonych warunkach obejmujacej rowniez zastosowanie
srodkow militarnych.

Stowa kluczowe: etyka wojny, wojna etycznie usprawiedliwiona, uprawnienia suwerennych
panstw, wojna obronna, interwencja zbrojna

1. Wstep. 2. Wokét pojecia wojny etycznie usprawiedliwionej. 3. Rodzaje wojen etycznie
usprawiedliwionych. 4. Zakonczenie.

1. WSTEP

Problematyka pokoju i wojny nie jest sprawg obojetng Kosciolowi,
awrecz przeciwnie w mysli spolecznej Kosciola zajmuje ona centralne
miejsce w tzw. dziale zycia migdzynarodowego. W tym miejscu
nalezy jednak podkresli¢, iz mysl spoleczna Kosciola uznajac $cisla
relacj¢ pomiedzy pokojem a wojng zdecydowany priorytet przyznaje
nauczaniu na temat pokoju. Ta tematyka zajmuje miejsce centralne
i fundamentalne, cho¢ nie zawsze tak bylo. Dawniej dominowat
w etyce spolecznej Kosciota problem godziwosci prowadzenia wojny.
W ostatnich, szczegdlnie posoborowych, czasach nastapita zmiana
orientacji. Stad gros nauki w tej szerokiej problematyce oscyluje wokét
pokoju. Pokéj bowiem uwazany jest za fundamentalng warto$¢ dla
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zycia czlowieka jako jednostki i wspélnoty oséb. Tymczasem wojna
nie jest wartoscia, a moze jedynie w niektérych przypadkach byé
uznana za obrong wartosci.

Mozna zatem powiedzie¢, ze nauka spoleczna Kosciola glosi
kult pokoju. W tym miejscu doda¢ jednak i podkresli¢ nalezy, iz nie
jest to gloszenie kultu pokoju ,za wszelka ceng”, czyli nie kosztem
fundamentalnych wartosci moralnych czlowieka i spoleczeristwa. Nauka
spoteczna Kosciota bedac etyka pokoju, nie jest mimo to bezkrytycznym
pacyfizmem. Oznacza to, ze nauka spoleczna Kosciola wypracowala
takze wlasna teorie wojny — wojny etycznie usprawiedliwione;.

2. WOKOL POJECIA WOJNY ETYCZNIE USPRAWIEDLIWIONE)

Jak wspomniano powyzej, katolicka nauka spoleczna nie jest
bezkrytycznym pacyfizmem. Kosciél bowiem widzi realistycznie
istniejaca sytuacje Swiata i stwierdza, ze wojny jako takiej nie dalo
si¢ wykorzeni¢ z zakresu spraw zycia pafistwowego w jego wymiarze
mi¢dzynarodowym. Co wigcej, jak stwierdza S. Olejnik ,realistyczna
ocena sytuacji kaze mu powstrzymywacé slowa zupelnego potepienia
wszelkiego rodzaju wojny jako takiej. Potepienie bowiem wojny
w ogole mogloby by¢ réwnoznaczne z otwarciem drogi do bezkarnego
dzialania cynicznej, wyzbytej wszelkiego poczucia odpowiedzialnosci,
agresji w stosunkach migdzynarodowych™.

Nauka spoleczna Kosciola glosi zatem, ze dopdki nie dojdzie
do powstania jakiej§ wladzy miedzynarodowej, ktéra mogtaby
rozstrzyga¢ spory i posiadalaby sile niezb¢dng do wymuszania
swych decyzji ,,péty rzadom nie mozna zaprzeczaé prawa do wojny,
byle wyczerpaly wpierw $rodki pokojowych rokowari™. Mozna

1 S. Olejnik, W odpowiedzi na dar i powotanie Boze. Zarys teologii moralnej, Warszawa
1979, 782.

2 Sobdr Watykanski Il, Konstytucja duszpasterska o Kosciele w swiecie wspotczesnym,
w: Sobdr Watykariski Il, Konstytucje, deklaracje, dekrety, tekst polski, Poznan 1986,
537-620.
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nawet powiedzie¢, iz katolicka nauka spoleczna wypracowala swoja
doktryne wojny jako ostatecznego dzialania pafistwa wobec innego
panistwa. Jest to tzw. wojna etycznie usprawiedliwiona. Nalezy ja
zatem w tym momencie nieco przyblizy¢.

Nauka spoleczna Kosciota podkresla, ze wojna nie jest tylko
i wylacznie zjawiskiem spolecznym dotyczacym okreslonych paristw
i spolecznosci miedzynarodowej, ale takze faktem etycznym. Oznacza
to, iz podlega ona etycznemu wartosciowaniu, przy czy dodaé nalezy,
iz nigdy nie jest ona uznawana i oceniana jako dobro lub wartos¢,
ale jedynie w niektérych przypadkach uznana by¢ moze za obrone
wartosci, a tym samym usprawiedliwiona®. Stad tez katolicka nauka
spoleczna méwi o tak zwanej wojnie etycznie usprawiedliwionej. Co
zatem ujmuje Kosciél w teorii wojny etycznie usprawiedliwionej?

Najogélniej pod pojeciem tej wojny nauka spoleczna Kosciota
rozumie taka sytuacje: ,kiedy okreslone panstwo podejmuje walke
zbrojng w obronie fundamentalnych swych praw zagrozonych lub
w celu ich restytucji kierujac si¢ przy tym dobra, czyli etycznie
godziwg intencje™. W pojeciu tak rozumianej i definiowanej wojny
etycznie usprawiedliwionej kryja si¢ dwa fundamentalne elementy,
ktére nalezy wyjasnic.

Pierwszym z nich jest dobra intencja, ktéra okresla: ,moralng
strone duchowej postawy kierownikéw panstwa wciagnietych w sy-
tuacje konfliktu zbrojnego™. Strukture dobrej intencji ksztaltujg trzy
czynniki. Pierwszym jest traktowanie wojny jako kroku ostatecznego
niejako wymuszonego faktem, iz nie bylo mozna zastosowa¢ srodkéw
pokojowego zalagodzenia konfliktu albo $rodki tego rodzaju zostaly
wyczerpane bez wlasciwego rezultatu. Drugim uzasadnione prze-
widywanie przez prowadzacych wojne pomyslnego jej zakoriczenia.

3 Por. T. Slipko, Zarys etyki szczegtowej, Krakow 1982, 336.
4 Tamze, 344.
5 Tamze, 339.



190 HENRYK SKOROWSKI (4]

Trzecim prowadzenie dzialari zmierzajacych do ograniczenia to-
warzyszacych wojnie okruciefistw, czyli tzw. humanizacja dzialan.

Mozna zatem powiedzie¢, iz dobra intencja jako pierwszy element
wojny etycznie usprawiedliwionej zawiera w sobie trzy wazne
postulaty: sprowadzenie wojny do ostatecznego srodka rozstrzygania
sporéw, humanitarnego sposobu jej prowadzenia oraz roztropnej
oceny realnych szans na pomyslne jej zakoriczenie®.

Drugim fundamentalnym elementem wojny etycznie uspra-
wiedliwionej jest sluszna przyczyna. Najogélniej pod pojeciem
tym katolicka nauka spoleczna rozumie: ,,obrone pogwalconej
sprawiedliwosci, czyli reakcje na jaka$ wyrzadzong danemu pani-
stwu krzywde, niesprawiedliwo$¢”. Takie ujecie stusznej przy-
czyny domaga si¢ wyjasnienia. Trzeba bowiem postawié¢ pytanie:
co oznacza okreslenie ,pogwalcona sprawiedliwo$¢” i w czym sie
ona wyrazar

Pojecie to oznacza naruszenie podstawowych, naturalnych i nie-
zbywalnych praw, ktére sg nalezne kazdemu bytowi paristwowemu,
a z ktérych najwazniejsze to: prawo do istnienia, suwerennosci
i niepodleglosci, integralnosci terytorialnej, swobodnego rozwoju
zycia spoleczno-gospodarczo-kulturowego®. Naruszenie tych wtas-
nie praw jest stuszna przyczyna podjecia dziatari wojennych. Dodaé
takze w tym miejscu nalezy, iz naruszenie to moze mie¢ podwdjny
charakter. W pierwszej kolejnosci chodzi o naruszenie wspomnia-
nych praw poprzez tzw. agresje¢ aktualna, ktéra ma miejsce wtedy,
gdy okreslone paristwo podejmuje dzialania zbrojne wobec drugiego
panistwa. W drugiej kolejnosci chodzi jednak takze o naruszenie
wspomnianych praw poprzez agresj¢ dokonang, ktéra polega na

6 Por. tamze, 339-440.

7 Tamze, 44.

8 Por. Cz. Strzeszewski, Wtasnosc. Zagadnienia spoteczno-moralne, Warszawa 1981,
544-548.
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utrwalonym juz stanie niesprawiedliwosci spowodowanej wezesniej-
szym aktem pozbawienia jakiego$ paristwa naleznego mu prawa’.

Mozna zatem powiedzied, ze stuszna przyczyna, jako drugi fun-
damentalny element wojny etycznie usprawiedliwionej, to narusze-
nie podstawowych praw naleznych kazdemu bytowi pafistwowemu
w formie agresji aktualnej lub dokonane;.

Tak nauka spoleczna Kosciola definiuje teori¢ wojny etycznie
usprawiedliwionej. Jest to walka zbrojna w obronie fundamentalnych
praw panstwa zagrozonych aktualnie lub w celu ich restytuciji, kierujac
si¢ przy tym dobra, czyli etycznie godziwg intencja.

Okreslenie i zdefiniowanie pojecia wojny etycznie usprawie-
dliwionej, jedynej akceptowanej przez katolickg nauke spoleczna,
nie koniczy calego problemu wojny i jej etycznej oceny. Jest to bowiem
okreslenie ogélne. Dopiero w jego $wietle mozna rozstrzygnaé jakie
rodzaje wojny sg faktycznie usprawiedliwione, tzn. jakie rodzaje wojen
moze konkretne pafistwo prowadzi¢. Nie ulega bowiem watpliwosci,
iz w praktyce mamy do czynienia z réznego rodzaju wojnami.

3. RODZAJE WOJEN ETYCZNIE USPRAWIEDLIWIONYCH

Jakie zatem wojny mozna etycznie usprawiedliwi¢ w swietle kato-
lickiej nauki spolecznej? W pierwszej kolejnosci do tego rodzaju
wojny zaliczy¢ nalezy wojne militarnie defensywna (obronna) podjeta
dla odparcia aktualnie dokonywanej agresji. Pojecie wojny militar-
nie defensywnej wyraza: ,dzialania wojenne podjete w odpowie-
dzi na rozpoczeta juz ofensywe ze strony przeciwnika”’. Problem
oceny tej wojny jest stosunkowo prosty. Kazde bowiem paristwo
ma prawo broni¢ swoich naturalnych i niezbywalnych praw. Jezeli
Z0staj3 one zatem naruszone przez inne panstwo, a nie ma w zyciu

9 Por. T. Slipko, dz. cyt., 342.
10 Tamze, 335.
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miedzynarodowym skutecznej instancji ponadparistwowej, kazde
paristwo ma prawo broni¢ si¢ samodzielnie.

Do wojny etycznie usprawiedliwionej katolicka nauka spoleczna
zalicza takze wojne militarnie ofensywng dla restytucji naruszonych
uprzednio praw. Doda¢ przy tym nalezy, iz przez ten rodzaj wojny
rozumie si¢ ,inicjatywe militarng okreslonego panstwa, w ktdrej
rozpoczyna ono jako pierwsze dzialania wojenne przeciwko innemu
pafstwu i wystepuje jako strona atakujaca™. Podstawows racja
etycznie usprawiedliwiajaca tego rodzaju wojng jest potrzeba restytucji
utraconego dobra, jakim sa wspomniane prawa. Jezeli nie ma zatem
czynnikéw mig¢dzynarodowych, ktére by te sprawy regulowaly,
istnieje mozliwo$¢ odzyskania utraconego dobra samemu. Biorac
jednak pod uwage, ze w dzisiejszej dobie w warunkach posuwajacej
si¢ rozbudowy instytucji miedzynarodowych form rozjemstwa
i arbitrazu, maleje stosowalno$¢ tej zasady, takze i tego rodzaju wojna
bedzie naleze¢ do wyjatkéw'.

Wreszcie do wojny etycznie usprawiedliwionej w swietle katolickie;
nauki spolecznej zaliczy¢ nalezy tzw. wojng interwencyjng. Rozumie
si¢ przez nig: ,akcje zbrojng okreslonego panstwa na rzecz jednej
ze stron juz zaangazowanych w prowadzenie wojny”". Chodzi
oczywiscie o taka sytuacje, gdzie panistwo, ktére jest wspierane,
toczy wojne defensywng celem obrony swych zagrozonych praw lub
celem restytucji tych praw. Na ocen¢ pozytywng tego rodzaju wojny
wplywa zasada o mozliwosci pomocy podmiotowi, ktéry zmierza do
dobra. Jesli zatem okreslone paristwo prowadzi wojne celem obrony
albo restytucji swoich praw, to nalezy to uzna¢ za cel dobry. Wsparcie
takiego panistwa jest dzialaniem etycznie usprawiedliwionym.

11 Tamze.
12 Por. tamze, 350.
13 Tamze, 335.
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4. ZAKONCZENIE

Podsumowujac refleksje niniejszego punktu, raz jeszcze podkresli¢
nalezy, iz katolicka nauka spoteczna nie odbiera paristwom mozliwosci
prowadzenia wojny. Chodzi jednak tylko i wylacznie o wojne etycznie
usprawiedliwiong. W jej zas zakres wchodza trzy rodzaje wojen:
wojna defensywna podjeta dla obrony zagrozonych praw; wojna
ofensywna celem restytucji naruszonego dobra; wojna interwencyjna
dla wsparcia paristwa walczacego o swoje zagrozone lub naruszone
prawa.

Poza pojeciem wojny etycznie nieusprawiedliwionej usytuowaé
nalezy: wojne ofensywna zaborczg, wojng interwencyjng wspierajaca
paristwo dokonujace agresji, wojng prewencyjna, a wiec wojne podjeta
przez jedno paristwo przeciwko drugiemu jedynie ze wzgledu na
rosngcy jego potencjal ekonomiczny lub polityczny.
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THE MORAL JUSTIFICATION OF WAR IN LIGHT OF CATHOLIC SOCIAL TEACHING

Abstract. This article presents the basic philosophical assumptions underlying the
evaluation of military action from the perspective of Catholic social teaching. While stressing
the continuity of the Church’s teaching on the ethical dimension of armed conflicts, as well
as its profound embedment in the centuries-long tradition of Christian philosophy, the
author acknowledges the shift of emphasis in the Church’s contemporary position on war
from attributing a specific value to war as such to justifying the defense of peace, which
at times inevitably involves the employment of military force.
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